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PREFACE 

The purpose of this book is to give a complete and 
concise statement of the fundamental principles of the 
Lav/ of Contract. Practically every principle, as applied 
by the courts generally in all States, is treated in this 
volume. It gives the starting point, with citations of the 
principal cases for further study and research work. The 
underlying principles of Contract Law are the same in all 
jurisdictions but the courts in different jurisdictions fre- 
quently vary as to their application in particular instances. 
No pretense is made to developing, harmonizing and dis- 
cussing conflicting decisions. A discussion of the contro- 
verted questions will be found in the c^ses cited in the 
text. Their consideration in this work would defeat the 
very purpose for which it is prepared, — succinctness and 
a ready reference to leading authorities. Although in the 
citations a preference is given to New York cases, it is 
not to be inferred that the law as stated is applicable only 
to New York. The cited authorities will be found to con- 
tain references to authorities in other jurisdictions. Num- 
erous citations of cases are purposely avoided. The book 
is in no sense a digest of contract law. 

William Payson Richardson. 
May, 1920. 
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CONTRACTS' 



CHAPTER I. 

INTRODUCTORY, 

1. Contract. The conception of a contract is that it 
is the creation of a right in one party to an act or a for- 
bearance on the part of another party. It gives to the 
promisee a right in the future conduct of the promisor. 
This right must have its origin in contract, and there can 
be no contract without an agreement. 

2. Agreement. An agreement is the expression of 
an intention by two or more persons to affect the legal 
relation of those persons. If, in the expression of the 
intention, there is a failure to impose an obligation, there 
is only an agreement. If, however, an obligation is im- 
posed, the agreement becomes a contract. Conveyances 
without covenants; gifts, and executed contracts of sale 
do not, strictly speaking, create obligations. So, too, 
social engagements do not create legal rights, for legal 
consequences are not contemplated. Mutual promises to 
perform illegal acts are agreements, though not contracts. 
Agreements against public policy represent still another 
class of mutual promises that create no legal rights or 
obligations. Anson, Cont. 3, Clark, Cont. 3. 

Every contract is an agreement, but not every agree- 
ment is a contract. Every contract is an obligation, but 
not every obligation is a contract. Agreement and obli- 
gation are essentials of contract. 

3. Obligation. An obligation imposes legal rights and 
duties as opposed to engagements of a social character or 
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engagements of honor. Obligations may be of two kinds, 
— those that result from agreement and those. that result 
from operation of law. The former are contractual 
obligations because they arise out of agreement. No one 
can be placed under a contractual obligation without his 
consent, but there are other forms of obligation that 
may arise without consent. Thus, obligation may arise 
(a) from tort; as, where a right to property or to per- 
sonal security has been violated, the wrongdoer is bound 
to compensate the injured party. This obligation, how- 
ever, is not created by agreement. 

(b) Marriage effects a change of status, and, by 
operation of law, many new incidental obligations are 
created, as, for instance, the duty of the husband to sup- 
port his wife and children. 

(c) Breach of contract imposes an obligation to pay 
damages to the injured party. 

Obligations ex contractu and ex delicto are contrasted 
in Rich V. N.Y. & H.R.R. Co., 87 N.Y. 382, Duncan v. 
St. Luke's Hospital^ 113 App. Div. 68, 98 N.Y.S. 867. 

There are many other instances where one is entitled 
to recover money or property from another, not because 
•of any promise or agreement, but because of an obliga- 
tion imposed by law. But as in most cases it resembles 
a contractual liability, rather than one growing out of a 
wrongful act, it is called a quasi contract, or obligation 
quasi ex contractu. A quasi contract differs from a true 
contract in that the element of agreement or consent is 
wanting. A quasi contract includes all obligations to pay 
money which the law imposes independent of agree- 
ment. Examples: Repayment of money received from 
another by mistake of fact or through fraud, duress, or 
undue influence; infants' or insane persons' liability for 
necessaries ; money necessarily paid in discharge of legal 
liability primarily of another. Thus, sureties and guaran- 
tors may recover from their principals the money they 
have paid on account of their indebtedness to third per- 
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sons. And if one surety pays more than his proportion, 
he may enforce contribution from his co-surety. Keener, 
Quasi-Contracts, pp. 19-25, Morgan v. Smith, 70 N.Y. 
537, Miller v. Schloss, 218 N.Y. 400, 113 N.E. 337. 

The theory of quasi contractual obligation is further 
illustrated where a physician renders services to one who 
is injured by an accident and rendered unconscious. The 
right of a physician to recover for his services is well 
established. This right and liability is founded on neces- 
sity and humanity. There is no contract in fact, either 
express or implied, for an unconscious man could not 
giye his assent; yet the law imposes an obligation in the 
same manner as though his assent were given. The 
liability to pay for the services rests on a legal fiction 
invented in the interests of justice. Cotnam v. Wisdom, 
83 Ark. 601, 104 S.W. 164, 12 L.R.A. (N.S.) 1090, Ed- 
son V. Hammond, 142 App. Div. 693, 127 N.Y.S. 359. 

Actual contractual obligations are evidenced by words, 
spoken or written, or by the acts and conduct of the 
parties; but quasi contractual obligations, on the con- 
trary, are not established by such evidence for the reason 
that they have no actual existence. This type of obliga- 
tion is merely "an implication of law that arises from 
facts and circumstances independent of agreement or pre- 
sumed intention." 2 Page, Cont., sec. 771. Miller v. 
Schloss, 218 N.Y. 400, 113 N.E. 337. 

4. Executed and Executory Contracts. An executed 
contract is one that is finished, i. e., nothing remains to 
be done on the part of either party. As no obligation is 
assumed in such contracts as to future acts or forbear- 
ance, it is generally said that they are not true contracts. 
An executory contract is one that is not finished — some- 
thing remains to be done in the future on the part of one 
or both of the parties. The thing to be done — obligation 
— is a right in personam, — a right to another man's con- 
duct in the future. Clark, Cont. 1. 
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In Fletcher v. Peck, Cranch 87, p. 137, Chief Justice 
Marshall holds that even an executed contract may imply 
an obligation. In case of a conveyance there is an im- 
plication that the grantor will not reassert the right con- 
veyed. 

5. Bilateral and Unilateral Contracts, Where one 
promise is given in return for another promise the con- 
tract is bilateral. An offer that calls for a reciprocal 
promise can be accepted only by a promise of the offeree. 
But if the offer of a promise is for an act, the perform- 
ance of the act is the acceptance and the contract is said 
to be unilateral. The promise becomes binding only when 
the act is performed. This principle is frequently applied 
in the case of the offer of rewards, but it is not confined 
to such cases. A promises B $200 if he will paint A's 
house. There is no obligation on B's part to paint the 
house because he has made no promise to do so. There 
is the offer of a promise for an act, and it requires the 
completion of the act to constitute an acceptance. If B 
promised to paint the house the contract would be bi- 
lateral and B would be liable to A in case of his default, 
A unilateral contract does not properly imply any lack 
of mutuality of agreement, although it is sometimes con- 
sidered in this sense. The real distinction between bi- 
lateral and unilateral contracts lies in the kind of accep- 
tance called for. In bilateral contracts the acceptance is 
by promise; in unilateral contracts the acceptance is by 
an act, without a promise to perform the act. Cohn v, 
Levine, 185 App. Div. 529, 173 N.Y.S. 289, 6 R.C.L, 
607, Earle v. Angell, 157 Mass. 294, 32 N.E. 164. 

6. Express and Implied Contracts. An express con- 
tract is one expressed in words, spoken or written. An 
implied contract is one that is to be inferred from the 
conduct of the parties. The only difference, then, be- 
tween an express and an implied contract is that in the 
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former the parties arrive at an agreement by words, 
either verbal or written, while in the latter the agreement 
is arrived at by a consideration of their acts and conduct. 
Thus, where one performs service for another under 
circumstances which show that the services were not in- 
tended to be gratuitous, and the other party knows that 
the work is done, the latter party will be liable for work 
performed. A physician may recover for his services 
quantum meruit when they have been rendered at the 
request of the patient, although there is no express pro- 
mise to make compensation. But "a simple request to 
perform services for another to whom there exists no 
obligation of any kind to furnish the services does not 
create an implied obligation to pay for such services by 
the person making the request, and a promise to pay 
cannot be implied from a simple request that the ser- 
Aaces be rendered." McGuire v. Hughes, 141 App. 
Div. 925. 

In the above case the facts were substantially as fol- 
lows : A mother asked her family physician to attend her 
daughter, who was seriously ill. The daughter was mar- 
ried and was living with her husband, apart from her 
mother, and of these facts the physician was aware. The 
physician refused to attend the daughter without her hus- 
band's consent. The mother thereupon took the husband 
to the physician's house, and the husband consented to 
have the physician treat his wife, but nothing was said 
as to who should pay the physician's fees. On these facts 
the court held that there was no implied promise by the 
mother to pay for the services rendered the daughter, 
and that there was nothing from which there could be 
implied an understanding that the services were rendered 
for the mother. The case was affirmed in 207 N.Y. 516. 
These implied contracts must be distinguished from those 
obligations created by law without regard to the assent 
of the party upon whom the obligation is imposed. The 
latter obligations are founded on law and are not true 
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contracts. For a recapitulation of implied contracts, see 
Miller V. Schloss, 218 N.Y. 400. 

7. Void Contract. A void agreement is one that 
can have no legal effect. The parties are in the same 
position as if no agreement had been made. A void 
contract cannot be ratified. Under this class are (a) 
contracts contrary to public policy; (b) assent given 
under mistake; (c) gambling and other contracts de- 
clared by statute to be void. Anson, Cont. 15. 

8. Voidable Contract. A voidable contract is one 
that may either be affirmed or avoided at the option of 
one of the parties, such as contracts of infants, contracts 
obtained by fraud, undue influence, etc. Under a void- 
able contract third parties may acquire rights, but no 
rights can be acquired under a void agreement. Hentz 
V. Miller, 94 N.Y. 64, Anson, Cont. 16. 

9. Unenforceable Contract. An unenforceable con- 
tract is one that is valid but incapable of proof. As its 
proof is impossible, there can be no legal enforcement of 
it. Contracts within the Statute of Frauds which have 
not met the requirements of the statute are said to be 
unenforceable. Anson, Cont. 16. 

10. Elements of Contract. The definition of a con- 
tract divides itself into four elements, viz.: 

1. Offer and acceptance. 

2. Capacity of parties. 

3. Subject matter. 

4. Consideration. 
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CHAPTER II. 

OFFER AND ACCEPTANCE. 

10a. How Offer and Acceptance May Originate. 

The agreement necessary to create a contract must 
originate in an offer or proposal on one side and its 
acceptance on the other. There are four ways in which 
the offer and acceptance may be made, viz. : 

1. Promise under seal. 

2. Promise for act. 

3. Act for promise. 

4. Promise for promises. 

1. In the offer of a promise and its acceptance by 
simple assent. This applies only to offers made under 
seal. Thus, where one makes a gratuitous promise in 
writing and under seal to pay money to another and 
the promisee assents to the proposal, both are bound. 
The assent is necessary because one cannot be forced to 
accept a gratuity. At common law the seal was con- 
clusive of a consideration. The common law rule which 
raised a conclusive presumption of consideration in sealed 
instruments is now modified by statute in New York. The 
Code of Civil Procedure, section 840, provides that a seal 
upon executory contracts raises only a presumption of 
consideration, which may be rebutted. Therefore, upon 
proof that a written promise under seal to pay money or 
transfer property was wholly gratuitous — without con- 
sideration — the promisor is not liable, for no promise is 
binding unless the promisor obtains something from the 
promisee. This something, which may be an act, a for- 
bearance, or a promise, is called a consideration. In the 
case of executed instruments, such as releases and re- 
ceipts under seal, the common law rule still prevails, — 
conclusive presumption of consideration, — ^because they 
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are not contracts or executory instruments. Stiebel v. 
Grosberg, 202 N.Y. 266, 95 N.E. 692. 

2. In the offer of a promise for an act. This form 
of offer and acceptance is illustrated by offers of rewards. 
Where a reward is offered for the return of lost prop- 
erty, the return of the property is the act which con- 
stitutes the acceptance. This creates a unilateral con- 
tract. Pierson v. Morch, 82 N.Y. 503. 

3. In the offer of an act for a promise. For instance, 
B steps into a taxicab and is driven to his hotel. This is 
the offer of an act for a promise. The one who accepts 
the offered services promises by his acceptance to pay 
for his transportation. This form of contract is also 
unilateral. 

4. In the offer of a promise for a promise. If A 
'promises to pay B a certain sum if B will promise to 
render certain services for him, and B promises, the con- 
tractual obligation is complete. The promises are mutual 
and each is a consideration for the other. White v. 
Corlies, 46 N.Y. 467, H.&W. 1. Without mutuality there 
can be no contractual obligation. Thus, a contract by 
which defendant agreed to. furnish plaintiff with such 
coal as should be ordered by him up to 25,000 tons per 
year, but which did not obligate plaintiff to purchase any 
quantity, for lack of mutuality was held not enforceable 
by plaintiff. Leach v. Kentucky Block Cannel Coal Co., 
256 Fed. 686. See, also. The Chicago and Great Eastern 
Railway Co. v. Dane, 43 N.Y. 240, Williston's Cases, 
Cont. 138. White v. Corlies, 46 N.Y. 467, H.&W. 1. 

11. Offer and Promise Distinguished. The first step 
in creating a contractual obligation is the making of an 
offer. But the offer is not a promise and does not become 
one until accepted by the offeree. Therefore, a promise 
is an accepted offer, as opposed to an offer of a promise. 
Langdell's Summary, sees. 1 and 2. 
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12. Offer and Intention Distinguished. An offer 
differs from intention in that it expresses a present will- 
ingness to do some act. If A says to B, "I will sell you 
my horse for $400/' it is an offer. If he says, "I intend 
to sell my horse for $400/' it is merely a declaration of 
intention. The acceptance of the former would turn the 
offer into a promise, but the latter is incapable of accept- 
ance for there is no offer. If A says to B, "Will you 
give me $500 for this horse?" and B says, "I will," or 
if B says to A, "Will you take $500 for this horse?" and 
A says, "I will," there is no agreement. In both illustra- 
tions, the alleged offer is no more than an interrogation. 
While an offer need not be in any particular form of 
words, yet it must clearly import a willingness on the part 
of the offerer to be bound to the one to whom it is made. 
Anson, Cont. 5, Homan v. Earle, 53 N.Y. 267. 

RULES WHICH GOVERN OFFER AND 
ACCEPTANCE. 

13. Offer and Acceptance by Word or by Conduct. 
An offer or its acceptance, or both, may be either by 
word or by conduct, but it is essential to their operation 
that they be communicated. A contractual obligation 
may be created without a written or spoken word on the 
part of either party. Thus, if A renders service for B 
with the latter's knowledge, but without his express re- 
quest, and under such circumstances that no reasonable 
person would suppose that A intended his services to be 
gratuitous, B will be liable. The offer is doing the work ; 
the acquiescence in its being done is the acceptance. If 
there is an express contract for doing the work, the rights 
of the parties are controlled by the contract; but in the 
absence of express agreement the law will imply, as 
matter of fact, a promise to pay a fair and reasonable 
compensation for the service. There is a genuine agree- 
ment, although unexpressed. Fogg v. Portsmouth 
Atheneum, 44 N.H. 115, 82 Am. Dec. 191, H.&W. 6. If 



Digitized by VjOOQlC 



10 Law of Contract. 

A renders services on a farm owned in part by B and in 
part by C, and such service is rendered for the benefit of 
both B and C, and A expects to be paid by both, B and C 
are jointly liable for such services if they accept them 
knowing A's belief. Snyder v. Neal, 129 Mich. 692, 89 
N.W. 588. Unless a statute requires a contract to be in 
writing, an implied contract has all the binding force that 
a written contract possesses. The only difference is in 
the mode of proof. These implied contracts must be dis- 
tinguished from constructive or quasi contracts which, 
while they do not actually exist, are implied by law. Mil- 
ler V. Schloss, 218 N. Y. 400, 1 13 N.E. 337. 

13a. Services Rendered as a Gratuity. Services 
gratuitously rendered cannot be made the basis of an 
action to recover therefor on the theory of an implied 
contract, and this is true, irrespective of whether the ser- 
vices were rendered with the knowledge or at the request 
of the defendant. Doyle v. Trinity Church, 133 N.Y. 372, 
31 N.E. 221, Hughes v. Dundee Mortgage & Trust In- 
vestment Co., 21 Fed. 169. 

So, also, where services are rendered gratuitously with 
the hope of future reward, no implied contractual liability 
arises. 

Illustrations : An architect who volunteers his services 
on the chance of future employment cannot recover for 
preliminary sketches which are rejected. Scott v. Maier, 
56 Mich. 554, 23 N.W. 218. One who renders services 
to another through a long series of years, relying on the 
other's generosity, or merely in expectation of a legacy, 
if disappointed, cannot recover wages. Martin v, 
Wright's AdmVs, 13 Wend. 460, 28 Am. Dec. 468. 
Family membership in itself implies that services ren- 
dered in the family are gratuitous, and therefore, where 
a sister lived with and kept house for her brother with 
the expectation of being rewarded for her service, the 
court held there was no contractual liability to pay for 
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services performed. Carpenter v. Weller, 15 Hun 134. 
See, also, Cooper v. Cooper, 147 Mass. 370, 17 N.E. 892. 
See 2 Page, Cont., sees. 776 and 777. Voluntary ser- 
vices, however meritorious or beneficial they may be, — 
as saving property from destruction by fire or water, — 
afford no ground for liability. Bartholomew v. Jackson, 
20 John 28, H.&W. 9. A claim for services is not main- 
tainable. Carpenter v. Weller, 15 Hun 134, 2 Page, Cont., 
sec. 778. But proof of an agreement to pay for such ser- 
vices is sufficient to overcome the presumption that there 
was to be no pecuniary compensation. Thornton v. 
Grange, 66 Barb. 507. 

14. Communication of Offer. It is an elementary 
principle, scarcely needing amplification, that an offer 
cannot be accepted so as to create a right or to impose a 
liability unless it is communicated to the person for whom 
it is intended and, when it is brought to the attention of 
the offeree, is communicated in such a manner that by the 
use of ordinary intelligence he is charged with knowledge 
of its terms. Where one accepts a written offer which 
he has a fair opportunity to read, he is bound by its 
terms, in the absence of fraud or misrepresentation, even 
though he has not read them and hence does not know 
them. Crim v. Crim, 162 Mo. 544, 54 L.R.A. 502, 63 
S.W. 489, 1 Page, Cont., sec. 30. Where an offer is made 
by act or by conduct it must be communicated, for no one 
can be forced to accept and pay for services or property 
which he has had no opportunity to reject. If A paints 
B*s house without B's knowledge, even though the work 
is done to B's entire satisfaction, there is no contractual 
obligation to pay for the services rendered. Bartholomew 
V. Jackson, 2 John. 28, H.&M. 9, Brennan v. Chapin, 19 
N.Y.S. 237. 

N Matter printed in small type on a letter head, bill head, 
or the margin of office stationery, and which is not re- 
ferred to in the body of the writing, is not necessarily to 
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be considered a part of an offer or contract, although the 
contract is written on such stationery. Sturtevant Co. 
V. Fireproof Film Co., 216 N.Y. 199, 110 N.E. 440, 
L.R.A. 1916 D, 1072. 

15. Offer of Reward — Performance Without Knowl- 
edge of the Offer. An offer of a reward is an offer of a 
promise for an act, and can be accepted only by per- 
forming the act designated. Since every contract, uni- 
lateral as well as bilateral, requires mutual assent, the act 
must be performed with an accepting mind. The first 
requisite of this accepting mind is knowledge of the offer. 
Therefore, one cannot recover a reward if he did not 
know of the offer when he performed the act for which 
the reward was offered. Fitch v. Snedaker, 38 N.Y. 248, 
H.&W. 69, MacFarlane v. Bloch, 115 Pac. Rep. 1056, 
Rowland v. Lounds, 51 N.Y. 604. And the act must be 
done not only with the knowledge, but with the intention 
of obtaining the reward. Vitty v. Ely, 51 App. Div. 44, 
64 N.Y.S. 397. A contrary rule, based upon considera- 
tions of morality and public policy, prevails in many 
jurisdictions. 1 Page, Cont., sec. 32. Bills of lading, 
steamship tickets, telegrams, insurance policies, etc., con- 
tain many stipulations which are seldom read, yet they 
are terms of the contract and binding. If one omits to 
read or inform himself it is his own fault. Greenwald 
v. Barrett, 199 N.Y. 170, 92 N.E. 218, 35 L.R.A. (N.S.) 
971, Tewes v. North German Lloyd S. S. Co., 186 N.Y. 
151, 78 N.E. 864, 8 L.R.A. (N.S.) 199, Fonseca v. Cun- 
ard Steamship Co., 153 Mass. 553, H.&W. 11, Halsted v. 
Postal Telegraph Cable Co., 193 N.Y. 293, 19 L.R.A. 
(N.S.) 1021, 85 N.E. 1078. Conditions printed on rail- 
road tickets, baggage transfer and parcel-room checks 
may or may not constitute a part of the contract between 
the parties. The question of notice to the passenger and 
knowledge and assent on his part are vital elements and 
lie at the base of all the decisions. Hutchins v. Pennsyl- 
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Vania R. R. Co., 181 N.Y. 186, 73 N.E. 972, Gardner v. 
New York Central & H. R.R. Co., 201 N.Y. 387, 94 N.E. 
876, 34 L.R.A. (N.S.) 826, Healy v. New York Central 
& H.R.R. Co., 153 App. Div. 516, 138 N.Y.S. 287, 
affirmed in 210 N.Y. 646. The reason for the distinction 
in the cases where the law imputes knowledge of the 
stipulations and those where it does not lies in the im- 
portance, character and purpose of the instruments. 

16. Communication of Acceptance. To constitute 
an acceptance there must be more than a mere mental 
determination to accept. The intention to accept must 
be communicated in some form to the offerer. It may 
be indicated by act or conduct, as well as by word, but 
by whatever mode, there must be more than a mental 
acceptance. Whether the acceptance should be by a 
promise or by an act depends upon the nature of the 
oifer. The offer may require a counter promise, or it 
may require only the performance of an act. The former 
constitutes a bilateral contract ; the latter, unilateral con- 
tract. White V. Corlies, 46 N.Y. 467, H.&W. 1, Benton 
V. Springfield Y.M.C.A., 170 Mass. 534, 49 N.E. 928. To 
illustrate : An offer may be an order to ship goods, or a 
request to render service, or to advance money to the pro- 
misor, or to extend credit to a third person. These orders 
or offers can be accepted only by an actual compliance 
with the requests; that is, by a performance of the acts 
requested. An offer that requires the doing of an act can 
be accepted only by doing the act. An oral acceptance 
without doing the act would be of no effect in law; al- 
though, considered as a counter-offer, it might be ac- 
cepted in turn. Rickard v. Taylor, 122 Fed. 931. Where 
a letter guarantees the payment of an account, a sale and 
delivery of goods, relying thereon, is a binding obligation, 
without notice to the guarantor of its acceptance. Amer- 
ican Woolen Co. v. Moskowitz, 159 App. Div. 382. The 
signatures of both parties to a written instrument are not 
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always indispensable to its validity. An order signed by 
one may become effective when assent is properly mani- 
fested by the other. American Publishing & Engraving 
Co. V. Walker, 87 Mo. App. 505, Williston's Cases on 
Contracts, p. 58. 

Whether acts or conduct constitute an acceptance is 
ordinarily a question for the jury. Wheeler v. Klaholt, 
178 Mass. 141, 59 N.E. 756. The acts, however, may be 
of such a character as to constitute an acceptance as a 
matter of law. Thus: The defendant was put in pos- 
session of an old automobile under, as alleged by him, an 
agreement to buy it if he found it useful for his business. 
He kept the machine for nearly two years, in the mean- 
time having offered it for sale, and then notified the 
plaintiff that he did not wish to buy it. The court held 
there was an acceptance as matter of law. Ostman v. 
Lee, 101 Atl. 23, (Conn.) 

17. Mode of Acceptance — Indicated by Offerer. 

The offerer has full power to determine the mode of or 
what acts shall constitute an acceptance, and when he 
prescribes a certain mode the offeree can accept in no 
other way. Thus, if the offerer prescribes the time or 
the place, or designates the manner of sending the accept- 
ance, it must be strictly complied with; otherwise, the 
acceptance will be ineffectual, and this is true even though 
no inconvenience or loss occurs to the offerer as a result 
of a violation of his directions. Where the offer directed 
the answer to be sent to Harper's Ferry and it was sent 
to Georgetown and there received by the offerer, it was 
held that such an acceptance created no contract. Eliason 
V. Henshaw, 4 Wheaton 225, Britton v. Phillips, 24 How. 
Pr. 111. 

If no mode is prescribed, any overt act which would 
lead a reasonable person to believe that the offeree had 
assented is considered an acceptance. Howard v. Daly, 
61 N.Y. 362, at p. 365. 
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17a. Silence of Offeree as Acceptance. The only 
limitation on the power of an offerer is that he cannot 
so phrase his proposition as to turn the silence of the 
offeree into an acceptance. Thus, A sends B a book with 
a letter stating, 'If I do not hear from you by Thurs- 
day, or if the book is not returned by that time, I shall 
consider it sold." B's silence imposes no obligation upon 
him. A cannot say to B, "Answer me or I shall construe 
your silence as an acceptance." 

Silence is not generally construed as an acceptance, but 
silence coupled with a course of dealing may be found to 
constitute an assent. Hobbs v. Massassoit Whip Co., 
158 Mass. 194, 33 N.E. 495, H.&W. 20, Cole-Mclntyre- 
Norfleet Co. v. Holloway, 214 S. W. 817. 

After a contract is concluded, neither party can of his 
own volition impose a duty, create new rights, or in any 
way modify the obligation created. Where a manufac- 
turer sent silk braids to a dyer to be dyed, and the bills 
presented for the work done contained a notice that, "All 
claims for deficiency or damage must be made within 
three days from date ; otherwise not allowed," it was held 
that the notice, although brought to the knowledge of the 
manufacturer, did not bind him because it was not part 
of the contract. Dale v. See, 51 N.J.L. 378, 5 L.R.A. 
583. The same principle was applied in a stockbroker's 
case where the broker, after buying for his customer, sent 
a printed notice to him that the stock would be sold 
without notice if the margin should be exhausted. 
Thompson v. Baily, 220 N.Y. 471. The court held that 
the notice did not become a part of the contract and that, 
in the absence of an agreement to the contrary, it was 
the broker's duty to carry the stocks purchased for his 
customer until additional margin had been demanded and 
refused. 

17b. Offer Must be Intended to Create Legal Obli- 
gation. There must be the intention to create a legal 
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obligation otherwise there can be no contract. The agree- 
ment must be concerned with duties and rights which can 
be dealt with in a court of justice. Therefore, an offer 
made in jest, and known to be thus made by the party 
accepting it ; a marriage ceremony intended by both par- 
ties as a jest ; the giving of a check for $300 for a watch 
worth $15, both parties intending the transaction as a 
joke or banter, are without legal effect. McClerg, v, 
Terry, 21 NJ.Eq. 225, H.&W. 78, Keller v. Holderman, 
11 Mich. 248, H.&W. 77, Keener Cases, 2. So, too, in 
social engagements and agreements involving honor, the 
parties have no intention thereby to create legal rights or 
to impose legal obligations. 

18. Distinction Between Offers and Preliminary 
Negotiations. Care must be taken to distinguish an offer 
which, if accepted, creates a contract, from those which 
are intended merely to open negotiations which will 
ultimately result in contract. Cedar Rapids Lumber Co. 
V. Fisher, 129 Iowa 332, 105 N.W. 595, 4 L.R.A. (N.S.) 
177. Common examples of proposals which our courts re- 
gard as preliminary negotiations or invitations to deal are 
merchants' circulars offering goods for sale on certain 
terms (Moulton v. Kershaw, 59 Wis. 316, 18 N.W. 172, 
H.&W. 73) ; advertising for bids for municipal work, and 
this, too, even where a statute provides that the contract 
shall be awarded to the lowest bidder (Malloy v. New 
Rochelle, 198 N.Y. 402, 92 N.E. 94, 30 L.R.A. (N.S.) 
126) ; advertisements of auction sales (Wald's Pollock, 
Cont., 3d Ed., p. 18) ; railroad time tables scheduling the 
departure and arrival of trains, etc. C Gordon v. Railroad 
Co., 52 N.H. 596, Monnier v. N.Y.C.R.R. 175 N.Y. 
281) ; advertising circulars of stockbrokers (Zeltmer v. 
Irwin, 25 App. Div. 228, 49 N.Y.S. 337). 

Illustrative cases : 

In Moulton v. Kershaw, 59 Wis. 316, the defendants 
wrote to the plaintiff as follows: "In consequence of a 
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rupture in the salt trade, we are authorized to offer 
Michigan fine salt in full car-load lots of eighty to ninety- 
five bbls. delivered in your city at 85 cents per bbl. At 
this price it is a bargain, as the price in general remains 
unchanged. Shall be pleased to receive your order.'* On 
the following day the plaintiff telegraphed : ** Your letter 
of yesterday received and noted. You may ship me 
2,000 bbls. Michigan fine salt, as offered in your letter. 
Answer." It was held that the letter and telegram did 
not together make a contract; the letter was construed 
as being in the nature of an advertisement that the writers 
were in a condition to supply salt at the price named, and 
requesting the person to whom it was addressed to deal 
with them, but not an offer by which, if accepted, defend- 
ants were to be bound. 

In Beaupre v. Pacific & Atlantic Telegraph Co., 21 
Minn. 155, the plaintiff wrote: "Have you any more 
northwestern mess pork? Also extra mess? Telegraph 
price on receipt of this." The reply was telegraphed: 
"Letter received. No light mess here. Extra mess 
$28.75." The plaintiffs replied by telegraph : "Despatch 
received. Will take two hundred extra mess, price 
named." The Court held there was no contract. 

In Johnston v. Rogers, 30 Ont. 150, the defendants 
wrote in the course of a letter, "We quote you," specified 
goods at specified price, "car lots only." The plaintiffs 
telegraphed: "We will take two cars — at your offer of 
yesterday." It was held that no offer had been made and 
that there was no contract. 

In Gordon v. Railroad Co., 52 N.H. 596, it was held 
that a railroad company would not be liable for failure to 
transport the plaintiff (who was the holder of a season 
ticket over its road) in accordance with its published time 
table, if it "had done all that due care and skill could do" 
to transport him punctually. 

"The publication of a time table, in common form, 
imposes upon a railroad company the obligation to use 
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due care and skill to have the trains arrive and depart at 
the precise moments indicated in the time table; but it 
does not import an absolute and unconditional engage- 
ment for such arrival and departure, and does not make 
the company liable for want of punctuality which is not 
attributable to their negligence." Sears v. Railroad Co., 
14 Allen 433. 

An English case holds that an advertisement may con- 
stitute a sufficiently definite offer, and when accepted 
create a contract. The defendant inserted the following 
advertisement : **One hundred pounds reward will be paid 
by the Carbolic Smoke. Ball Co., to any person who con- 
tracts the increasing epidemic, influenza colds, or any dis- 
eases caused by taking colds, after having used the ball 
three times daily for two weeks, according to the printed 
directions supplied with each ball." The plaintiff, relying 
upon the advertisement, used a smoke ball in accordance 
with the directions, but nevertheless contracted the in- 
fluenza. It was held that a contract was established, and 
that the plaintiff was entitled to recover the promised 
sum. The Court said: "If the vendor of an article, 
whether it be medicine, smoke or anything else, with a 
view to increase its sale or use, thinks fit, publicly to 
promise to all who buy or use it that to those who shall 
hot find it as surely efficacious as it is represented by 
him to be, he will pay a substantial sum of money, he 
must not be surprised if occasionally he is held to his 
promise." Carlill v. Carbolic Smoke Ball Co., 2 Q.B.D. 
484 (1892). 

Invitations to negotiate, and not serious and final 
offers, are made by such propositions as follow : A wrote 
a letter to B saying, "Advise us by wire Monday, if you 
can use about 1500 creosote barrels, between now and 
January 1st, at 95c each, delivered in carload lots." B 
answered, "We accept your offer of fifteen hundred bar- 
rels, as per yours of the 7th inst." It was held that no 
contract was made, since A*s letter was an invitation to 
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enter into negotiations and was not intended to create a 
legal relation. Cherokee Tanning Extract Co. v. Western 
Union Telegraph Co., 132 N.C. 376j 55 S.E. 777, Throck- 
morton Cases, Cont. 31. Plaintiff wrote to defendant on 
May 5th, saying, "Are you going to buy cucumbers this 
year, and what are you going to pay for them? As you 
have always dealt fair with me, I would like to sell you 
some more this year." Defendant replied, "We will be 
pleased to take all you grow at same price as last year. 
We will see you later and make final arrangements." Ng 
further communication took place between the parties 
until August, when the plaintiff sent several loads of 
cucumbers to defendants, who accepted and paid for 
them, nothing being said as to a contract. When de- 
fendants refused to take the balance of the crop, an ac- 
tion was brought for breach of contract. It was held 
that the defendants* letter was not such an offer as could 
be turned into a contract, either by acceptance or by 
delivery of the cucumbers, but was the statement of their 
readiness to make a contract upon terms to be arranged. 
Baston v. Toronto Fruit Co., 4 Ontario L.R. 20. 



19. Editorial Guaranty of Advertisers. A novel 
question is involved where a newspaper or magazine 
guarantees the reliability of its advertisers. The question 
was recently before the Massachusetts Supreme Court 
where it was held that, '*An editorial publication in a 
magazine that it guaranteed every advertisement in its 
columns to be honest and trustworthy, and guaranteed 
the integrity of its advertising, does not render the pub- 
lishers liable to a subscriber who, on the faith of the 
statement, patronizes an advertiser who fails to fill an 
order according to agreement, in the absence of knowl- 
edge of unreliability on the part of such advertiser." 
Heathcote v. Curtis Publishing Co. — Mass. — , 118 N.E. 
909. The responsibility of a publisher to .patrons of the 
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advertiser is considered in the note accompanying the 
foregoing decision, in L.R.A. 1918 C, 818. 

20. Offer Must Be Definite. The terms of the offer 
must be definite and certain, for if indefinite and uncer- 
tain an acceptance of the offer leaves only an indefinite 
obligation to be performed, and when indefinite there is 
no way of determining whether the contract has been 
performed. The best test to determine the definiteness 
is to ask "just wherein has the one alleged to be in 
default failed to do that which he agreed to do?" If this 
cannot be pointed out with certainty, then the agreement 
is void for indefiniteness. An agreement to pay a fair 
share of the profits as additional salary is too vague and 
indefinite, and therefore is void. Varney v. Ditmars, 217 
N.Y. 223, 111 N.E. 822. An agreement to furnish news 
at a price "not exceeding /three hundred dollars during 
each and every week that said news report is received," 
is too indefinite to allow a recovery of damages for a 
refusal to receive the services. United Press v. New 
York Press Co., 164 N.Y. 406, 53 L.R.A. 288, 58 N.E. 
527. 

Contract provision that hay was to be measured accord- 
ing to "government rule," in view of parol evidence 
showing that there were several such rules, and that 
parties' minds did not meet as to which rule contract 
referred to, was void. Snoderly v. Bower, — Idaho — , 
166 Pac. 265. A contract providing for permanent and 
steady employment was held not indefinite in Cornig v. 
Carr, 167 Mass. 544, 46 N.E. 117, 35 L.R.A. 512. 

21. An Agreement to Agree. An agreement to enter 
into an agreement, the conditions of which are to be 
agreed upon at some future time, is a contradiction in 
terms. 

Plaintiff and defendant made "memoranda of points of 
agreement to be made between" them, stating that plaintiff 
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was to be employed as chief clerk for a certain time, at a 
certain sum per annum, "and five per cent, of the net 
distributable profits, which five per cent, profits will be 
guaranteed to be not less than a certain sum per annum ; 
the method of accounting to determine the net distribut- 
able profits is to be agreed upon later." At the time of 
making such memoranda plaintiff was in the employ of 
defendant, and continued in such employment for about 
a year, when, because of inability to agree, defendant dis- 
charged plaintiff. It was held that the contract of em- 
ployment was incomplete, that plaintiff was not entitled 
to recover for a wrongful discharge, and that defendant's 
good faith in refusing to agree was immaterial. Petze v. 
Morse Dry Dock and Repair Co., 125 App. Div. 267, 109 
N.Y.S. 328. 

22. Definiteness as to Quantity and Price. The rule 
under consideration does not mean that the quantity and 
price must be specified. In the case of a contract for 
sale of goods or for hire without a fixed compensation, 
an implied promise will be inferred to pay a reasonable 
price for goods or service. Varney v. Ditmars, 217 N.Y. 
223, at p. 228. So, too, the quantity may be uncertain, 
provided there are some means by which the quantity 
may be ascertained. An offer to sell the future product 
of a farm or vineyard or to supply a vessel with all the 
coal that it may require for a certain time is sufficient 
because it can be made definite. Wells v. Alexander, 130 
N. Y. 642, 29 N.E. 142, 17 L.R.A. 218. 

Where an option is given, thereby leaving the amount 
to the determination of one party and not to some sub- 
sequent agreement, the contract is sufficiently definite. 
Thus, defendant agreed to sell plaintiff from three to five 
hundred tons of phosphate during September. Three 
hundred tons were delivered and paid for when de- 
fendant notified plaintiff that he would not make further 
deliveries. Upon defendant's refusal to fill subsequent 
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orders, it was held that plaintiff was entitled to recover. 
Dambman v. Lorentz, 70 Md. 380. An option without 
consideration is analogous to an unaccepted offer which 
may be withdrawn any time before acceptance. 

Where defendant orally agreed to supply plaintiff daily 
for six months with bread for resale, but plaintiff did not 
obligate himself to purchase any bread, or to do anything 
else, there was no enforceable contract, and the trans- 
action could be rescinded at any time. Gross v. Stampler, 
165 N.Y.S. 214. 

23. Offer to Deliver What May Be Needed. An 

offer to deliver all that the offeree may need of a definite 
article within a certain time in an established business 
is not invalid for indefiniteness, for in such cases the 
agreement gives to the offeree the right to specify the 
amount. The acceptance of such an offer, however, 
does not constitute a contract unless the offeree agrees 
to take what he may need in his business, because with- 
out such a promise to buy there is no consideration for 
the promise to sell. And, again, the offeree is bound to 
take from the seller all that he requires in such business, 
and the seller is bound to deliver such quantity. New 
York Central Iron Works Co. v. United States Radiator 
Co., 174 N.Y. 331, Minn. Lumber Co. v. Whitebreast Coal 
Co., 160 111. 85, 31 L.R.A. 529, Hickey v. O'Brien, 123 
Mich. 611, H.&W. 58. For further illustrations on the 
question of indefiniteness and uncertainty, see 1 Page, 
Cont., sees. 27 and 28. See, also, an interesting opinion 
in Jenkins & Co. v. Anaheim Sugar Co., 237 Fed. 278, 
wherein the court distinguishes between cases that call 
for all one may need in an established business, such as 
coal for a manufacturing plant or ice for a brewing 
company, and cases where the purchase is made for sale 
only. In this case it appeared that plaintiff, a wholesale 
grocer, agreed to buy at a fixed price from defendant 
all the sugar that it would require during the month of 
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August. Ordinarily plaintiff required for its trade about 
4,800 bags of sugar. Sugar greatly increased in price, 
and defendant declined to furnish the sugar desired by 
plaintiff. It was held that the contract was invalid for 
want of mutuality, as, notwithstanding the rule that a 
detriment to the promisee will operate as a consideration, 
the agreement by plaintiff to purchase from defendant 
only was no consideration, because plaintiff's business 
was such that it would not desire or require sugar unless 
it could be resold at an advance, and therefore plaintiff 
could not be required to purchase any sugar so long as 
it refrained from purchasing from others than defend- 
ant. This holding is not inconsistent with the general 
rule upholding the validity of contracts to furnish neces- 
sary commodities for an established business which 
regularly requires a more or less definite quantity. 

24. Intention to Embody Contract in a Formal 
Writing. Where the parties enter into a verbal agree- 
ment or informal contract, with an understanding that it 
shall be reduced to writing and signed, its validity, with- 
out a formal writing, depends on the intentions of the 
parties. If it appears that the parties did not intend that 
the agreement should be binding until it was reduced 
to writing, duly signed, such writing becomes a condition 
precedent to any liability under the agreement. If, 
however, it appears that the written contract was only 
to evidence formally what had been agreed upon, the ver- 
bal or informal agreement is valid. The verbal contract 
will not be defeated by failure of either party to sign 
the formal contract. Sanders v. Pottlitzer Bros. Fruit 
Co., 144 N.Y. 209, 39 N.E. 75, 29 L.A.R. 431, H.&W. 
84, United States v. Carlin Const. Co., 224 Fed. 859. 
For cases holding that the embodiment of the terms of a 
contract in a formal instrument is made one of the con- 
ditions of the agreement, see Donnelly v. The Currie 
Hardware Co., 66 N.J.L. 388, Williston's Cases, Cont. 18, 
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49 Atl. 428, Arnold v. Rothschild's Sons Co., 37 App. 
Div. 564, 56 N.Y.S. 161, afFd. 164 N.Y. 562. Here, 
obviously, until such an agreement is executed, either 
party may withdr*tw, for the offer is not accepted in all 
its terms until the formal document is signed. 

25. Acceptance Must Be Absolute and Correspond 
to Offer. An acceptance, to create a binding contract, 
must correspond with the offer at every point, otherwise 
there is no "meeting of the minds." An attempted 
acceptance which leaves open the adjustment of the price, 
the time of delivery, or the time of payment is without 
effect. , 

26. Effect of Counter Proposition. So, too, an ac- 
ceptance which seeks to modify the offer or which, at 
least, is not identical with its terms, is in reality a rejec- 
tion of the offer and becomes a counter proposition, 
which, in order to constitute an agreement, must be 
accepted by the party making the original offer. An 
acceptance which changes the place, time, or terms of 
payment, or the time of performance, is inoperative. So, 
where A asked B for the cost of a certain number each 
of certain sizes of rhododendrons, and B gave the price 
for all but one size and suggested a cable code for order- 
ing such sizes as he had, and A cabled: "Ship as 
ordered," no contract existed, as A was ordering one 
size on which B had refused to quote a price. 

The reply to an offer of coal on certain terms was, 
"Telegram received, you can consider the coal sold. Will 
be in Cleveland and arrange particulars next week." 
The court held the acceptance was not absolute. Martin 
V. Notthwestern Co., 22 Fed. 596. A telegram to one 
who, in response to an advertisement, had submitted a 
bid saying: "You are low bidder; come on morning 
train," is not an acceptance. Cedar Rapids Lumber Co. 
v. Fisher, 129 Iowa 332, 105 N.W. 595, 4 L.R.A. (N.S.) 
177. For further illustrations, see 1 Page, Cont., sec. 
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46. An offer which has been rejected by a counter 
proposition loses its vitality and cannot be revived by a 
subsequent acceptance. Minneapolis & St Louis Rail- 
way V. Columbus Rolling Mill, 119 U.S. 149, H.&W. 
79, Lewis v. Johnson, 123 Minn. 409, 143 N.W. 1127, 
L.A.R. 1915 D. 

27. Revocation of Offer. An offer unaccepted creates 
no right and, therefore, may be withdrawn any time 
before acceptance. An offeree's rights are created ex- 
clusively by his acceptance, but the acceptance has no 
effect unless it be of an offer then in force. An offer 
ceases to be open for acceptance if it has expired by 
lapse of time, or if it has been withdrawn, or if it has 
been rejected, or if the party has died. An offer may 
be withdrawn even though negotiations have progressed, 
so long as no acceptance has been made. Thus, an order 
for goods given to a traveling salesman, accepted sub- 
ject to acceptance by his employer, can be revoked by 
the party giving the order at any time before such ac- 
ceptance. For cases, see 1 Page, Cont. sec. 33. When 
the offer specifies the time within which it may be ac- 
cepted, it terminates at the expiration of that time. Page 
V. Shainevald, 169 N.Y. 246, 62 N.E. 356, 57 L.R.A.,173, 
Chicago & Great Eastern Ry. Co., 43 N.Y. 240, H.&W. 
59. 

28. Reasonable Time. An offer, silent as to time 
within which it may be accepted, is presumed to con- 
tinue for a reasonable time, and what this is must be 
determined by the circumstances of each particular case. 
If the party addressed goes away and returns the next 
day, or the next hour — or it may be, if he goes away at 
all, and afterwards returns, — and says he will accept the 
offer, he is too late unless the offerer assents in his turn. 
The acceptance of proposals relating to commodities 
such as stocks, bonds, grain, etc., that are momentarily 
changing in their market value, should immediately 
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follow the offer. Brantly, Cont. p. 38. The Chicago 
and Great Eastern Railway Co. v. Dane, 43 N.Y. 240, 
H.&W. 59. 

29. Agreement to Hold Offer Open. Even though 
the party making the offer agrees to hold it open for 
acceptance for a definite time, in the absence of a consi- 
deration for his promise, he may withdraw his offer 
before the time has expired. But notice of the withdraw- 
al, to be effective, must be known by the offeree be- 
fore acceptance. Ide v. Leiser, 10 Mont. 5, 24 Pac. 
695, Throckmorton Cases, Cont. 20, Coleman v. Apple- 
garth, 68 Md. 21, H.&W. 64, The Boston and Maine 
Railroad v. Bartlett, 3 Cush. 224, H.&W. 49, Willis- 
ton's Cases, Cont. 27. The case of Cook v. Osley (K.B. 
1790, 3 Term Rep. 653, Williston's Cases, Cont. 2), 
wherein it was held that an acceptance was not binding 
even though no notice of revocation had been given, is 
to be wholly disregarded as having been wrongly decided 
or imperfectly reported. Averill v. Hedge, 12 Conn. 
424, Williston's Cases, Cont. 33. 

Where a consideration is given for the option or to 
keep the offer open, the offerer is not at liberty to with- 
draw his offer. This constitutes an independent agree- 
ment with the proposer not to revoke his offer. 

30. Implied Revocation of Offer. If the offerer says 
that he will receive an acceptance at a certain time and 
place in the future, but fails to keep his appointment 
to be there, no contract is formed by the appearance 
then and there of the offeree, ready to accept the offer. 
The offerer's failure to keep his promise to appear should 
be treated as an implied revocation of the offer. The de- 
cision of the Court of Appeals in New York is based on 
the theory of lack of mutuality. Levin v. Dietz, 194 
N.Y. 376, 87 N.E. 454, 20 L.R.A. (N.S.) 251. 

Bids at auction sales are mere offers and may be with- 
drawn any time before acceptance by the auctioneer. 
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The authorities on this point are collated in Freeman v. 
Poole, Z7 R.I. 489, 93 Atl. 786, Fisher v. Selzer, 23 Pa. 
St. 308, H.&W. 48. 

31. Death or Insanity of Offerer. The death or in- 
sanity of the offerer before acceptance revokes the offer, 
and this is true even though the acceptance is given in 
ignorance of the proposer's, death. But if the acceptance 
is by mail, the death of the offerer before receipt of the 
acceptance but after it has been mailed, does not revoke 
the offer, since the acceptance was complete the instant 
it was mailed. Mactier's Administrators v. Frith, 6 
Wend. 103, 21 Am. Dec. 262, Williston's Cases, Cont 
120. 

32. Public Offers. An acceptance must be by the 
person to whom the offer is made, unless the offer is made 
to the public. When the offer is made to the public at 
large it may be accepted by anyone. Public offers are 
generally offers of rewards for rendering certain ser- 
vices. Clark, Cont. (3d Ed.) 47, Fitch v. Snedaker, 38 
N. Y. 248, H.&W. 69. 

33. Revocation of Public Offers. An offer made by 
advertisement to the public generally may be revoked by 
the same means or agency through which the offer was 
made known. The revocation is effective, even though 
not known by or communicated to one who knows of the 
offer. This, it will be observed, differs from an offer 
made to a definite person. Shuey v. United States, 92 
U.S. Ti, Williston's Cases, Cont. 54. 

In the absence of a stipulated time in which acceptance 
may be made, a public offer will lapse after a reasonable 
length of time, and what is reasonable depends upon the 
circumstances of each case. Shaub v. Lancaster, 156 
Pa. 362, 26 Atl. 1067, 21 L.R.A. 691. 
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34. Acceptance Irrevocable. An acceptance cannot 
be withdrawn or revoked. It completes the contractual 
obligation and it requires the mutual assent of both 
parties to modify or abandon a contract once made. It 
takes two to unmake a bargain as well as to make it. 
While an offer is revocable before acceptance, it is made 
irrevocable by acceptance. Dale v. See, 51 N.J.L. 378, 
5 L.R.A. 583. 

35. Contracts By Correspondence. The general rule 
of law applicable to contracts is that an offer made by 
mail is deemed accepted when a letter of acceptance, 
duly addressed and stamped, is deposited in a post office 
box. The contract is thus completed, even though the 
letter of acceptance never reaches the offerer. This is 
upon the theory of implied authority in the carrier of 
the letter to receive the reply. Wester v. Casein Com- 
pany of America, 206 N.Y. 506, 100 N.E. 488. When an 
offer is made by mail the law presumes it to be continuing 
not only during the time of its transmission but also for 
a reasonable time after its receipt, and during this period 
of time the offeree need have no concern as to whether 
the offerer is of the same mind. Even though, as matter 
of fact, the offerer has changed his mind and is endeavor- 
ing to give notice to the offeree of this change of inten- 
tions, so long as notice of a withdrawal has not reached 
the offeree, he is safe in acting on the presumption of 
continuance of offer. Although the offerer may have dis- 
patched a letter revoking the offer, if the acceptance was 
made before the notice of revocation was received, the 
revocation is ineffective. Where a letter of acceptance 
and a letter revoking the offer cross one another in the 
mail, the revocation is insufficient. The telegraph or tele- 
phone may be used to intercept an offer sent by mail. 
Thus, A of New York sent an offer to B of Chicago on 
Monday. On Tuesday A desires to revoke the offer. This 
may be accomplished by telegraph or telephone, but 
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ordinarily a letter would be ineffective, since it would 
not reach Chicago until Wednesday, with the chances 
that a letter of acceptance may have been dispatched at 
a late hour on Tuesday. Vassar v. Camp. 11 N.Y. 441, 
Mactier's Administrators v. Frith, 6 Wend. 103, Willis- 
ton's Cases, Cont. 120, Wester v. Casein Co. of America, 
206 N.Y. 506, Brauer v. Shaw, 168 Mass. 198, 46 N.E. 
617, H.&W. 27. The fact that the acceptor intercepts 
his letter of acceptance and withdraws it from the mail 
is without effect; but if the offer was made otherwise 
than by mail, the withdrawal would be effective. Scottish 
American Co. v. Davis, 96 Tex. 504, Crown Point Iron 
Co. V. Insurance Co., 127 N.Y. 608, 619. 

If an offer, made by mail, does not specify any mode 
of acceptance, and is accepted by telegraph, the contract 
is not completed until the telegram is received by the 
offerer. This is because the acceptor used a different 
agency for communicating his acceptance. This doc- 
trine also applies to a converse case, i. e., where the 
offer is by telegraph and the acceptance by mail. An 
offer by telegram is presumptive evidence that a reply 
is expected by telegram, and that an acceptance by letter 
may be evidence of such unreasonable delay as to justify 
a withdrawal or a lapsing of the offer. Query, if the 
offer is made over the lines of one telegraph company and 
the acceptance over the lines of another, when is the 
contract complete? Lucas v. Western Union Telegraph 
Co., 131 la. 669, 109 N.W. 191, 6 L.R.A. (N.S.) 1016. 

36. Offer Requiring Receipt of Acceptance. The 

doctrine that the contract is complete when a letter ac- 
cepting an offer by mail is duly posted does not apply 
to cases where it is clear that the receipt of notice or 
acceptance is required. Thus, where an insurance policy 
provided for payment of the cash surrender value to 
insured upon receipt of a written request, it was held 
that the deposit of a written request in the post office 
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by the insured, stamped and addressed to the insurance 
company was insufficient. This has been specifically 
held by the appellate court of Indiana, in the recent case 
of Reserve Loan Life Ins. Co. v. Sumner, 123 N.E., 
443, (1919). The same distinction has been made in 
similar cases by the courts in New York. Crown Point 
Iron Co. V. Aetna Insurance Co., 127 N.Y. 608. 

37. Contracts By Telegraph. Telegrams stand upon 
the same footing as letters. Acceptance by telegraph is 
complete when the telegram of acceptance is sent or is left 
with the telegraph operator. Delay in transmission has 
no effect on the contract. Trevor v. Wood, 36 N.Y. 306, 
Brauer v. Shaw, 168 Mass. 198, H.&W. 27, Minnesota 
Oil Co. V. Collier Whiteland Co., 4 Dillon (U.S.C.C.) 
431, H.&W. 46. 

38. Mistake in Transmission of Offer By Tele- 
graph. When a telegram making an offer is altered in 
the course of its transmission and it is accepted in good 
faith by the offeree, the question arises as to whether the 
offerer is bound. The loss caused by the alteration must 
fall in the first instance upon either the sender or the 
receiver, leaving to the party upon whom it falls such 
redress as he may have against the telegraph company. 
A majority of the cases hold that it is more equitable, 
as between the sender and the receiver, that the party 
who selects the telegraph as the means of communication 
shall bear the loss caused by the errors of the tele- 
graph company. Although some authorities regard the 
telegraph company as the agent of the offerer and 
upon this theory hold the sender liable, yet in view of 
the well settled distinction between an agent and an inde- 
pendent contractor, it must be conceded generally that the 
relation is not one of agency. Ayer v. Western Union 
Telegraph Co., 79 Me. 493, 10 Atl. 495, Williston's 
Cases, Cont. 69, Anheuser-Busch Co. v. Hutmacher, 127 
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111. 652, 4 L.R.A. 575, Dunning v. Roberts, 35 Barb. 463 ; 
to the contrary. Pepper v. Western Union Telegraph Co., 
87 Tenn. 554, 11 S.W. 783, 4 L.R.A. 660. Upon 
principles of contract law, the correct doctrine appears 
to be that the offerer should not be bound by an altered 
telegram. The telegraph company is not an agent but 
merely an agency or an instrument hired to do certain 
work. The offerer's proposal was never coipmunicated, 
and its delivery to the offeree in its altered form was 
without his assent. Strong v. Western Union Telegraph 
Co, 18 Idaho 389, 109 Pac. 910, 30 L.R.A. (N.S.) 409. 
On the question of the liability of the telegraph company 
to the sender in case of altered telegram, see Weld v. 
Postal Telegraph Co., 199 N.Y. 88, 92 N.E. 415. 
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PROBLEMS FOR REVIEW. 

1. The trustees of a school district advertised for bids for 
the buiWing of a school house. The notice contained the fol- 
lowing provision: "It is the intention of the trustees to award 
the contract to the lowest responsible bidder and to require 
the successful bidder to give bonds, etc." One A was the 
lowest bidder. The secretary telegraphed him: "You are low 
bidder. Come on morning train." A came as directed. Is 
there a contract? 

2. A wrote B, "If I do not hear from you within three 
days, I shall consider the automobile sold to you at the terms 
agreed upon." B makes no reply and A takes the machine 
off the market, thinking B has decided to buy it. Is there a 
contract? Why? 

3. A stock-buyer asks a farmer what he will take for his 
drove of cattle. The farmer answers, $2,000. The stock-buyer 
drives away. In a few hours he returns and accepts the 
farmer's offer. The farmer refuses to perform and is sued. 
Is he liable? 

4. A offered to buy flour from B, and requested that 
answer be sent by return of the wagon which brought the 
offer. B, instead of sending answer by wagon, mailed it to A 
at a place other than the destination of the wagon, where it 
was duly received. Is A bound by the acceptance? Why? 

5. A offered a reward of $50 for the return of her diamond 
brooch. B, without knowledge of the reward, found and re- 
turned the brooch to A, who informed B that she had offered 
a reward. Learning that B had no knowledge of the reward,. 
A refused to give it, whereupon B sues A. Can he succeed? 
Why? 

6. A agrees to lease from B his house, provided that he 
puts it into "thorough repair," and that the drawing rooms be 
"handsomely decorated according to the present style." B 
performs, but A refuses. Is A liable? 

7. Plaintiff sues defendant for breach of a written con- 
tract. The defense is that plaintiff does not bind himself by 
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any written promise. May the Courts infer a promise by 
implication? Wood v. Duff-Gordon, 222 N.Y. 88. 

8. Plainti£E found a pocketbook containing promissory 
notes of the value of more than $1,000, payable to Bloch, the 
defendant. Soon after defendant advertised in a newspaper, 
making the following offer: "Lost — Pocketbook. Return 
to county judge's office; $100 reward." In response thereto 
plaintiff went to the office and saw Bloch's agent, and told 
him that she had come to get the reward for the lost pocket- 
book. When asked if she had the pocketbook, she replied 
that she knew where it was, and offered to produce it for the 
$100 reward. Defendant, instead of holding to his offer, re- 
fused to pay, and had her arrested for larceny of the book. 
Then, in order to avoid criminal proceedings, she surrendered 
it to Bloch, and brought action to recover the reward. Should 
plaintiff succeed? 

9. A, by public advertisement, offers a reward of $1,000 
for information leading to the conviction of the murderer of 
X. B knows of the offer, but makes no effort to accept it 
Later, being in a supposed dying condition, he gives the nec- 
essary information and, upon recovery, sues for the reward. 
Is he entitled to it? 

10. B was negotiating with A for the purchase pf two 
engines. Finally A wrote B that he would divide the differ- 
ence between the amount asked and offered for the engines. 
B wrote in reply, "You are a good deal like my wife. I have 
to let her have the last say. I hope you will tell the boys to 
try and find the rod of the big engine. It must be around 
there some place. Don't load the engines yet, for I am too 
busy to take care of them now." B refuses to perform. 
What remedies, if any, has A? Mahar v. Compton, 18 App. 
Div. 536, 45 N.Y.S. 1126. 

11. A makes an offer by mail to B, and on the next day 
revokes his offer by telegraph. Before B receives A's tele- 
gram of revocation, he telegraphs acceptance; B'§ telegram 
is not received. Is there a contract? 

Under the same circumstances, suppose B had mailed his 
acceptance and the letter had been lost? 

12. Plaintiff and defendant had contracted, whereby plain- 
tiff agreed to furnish defendant with certain secret processes. 
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plaintiflE to receive "a reasonable share of the defendant's 
profits." In an action plaintiff sues for $25,000 as a reason- 
able share of defendant's profits, which are admitted to be 
$75,000. Who should win and why? 

13. X sat on his front porch in a country village. He was 
composing a poem and did not wish to be disturbed. The 
fence in front of his house was badly in need of paint. Y, 
the village painter, came down the street with a pot of paint 
in his hand. Seeing the condition of the fence, he called out 
to X, " I will paint your fence for $15." X heard and under- 
stood, but did not wish to disturb his poetic train of thought, 
and so said nothing. Y supposed his silence meant assent 
and straightway painted the fence. Did a contract arise? 

14. Is a contract void for lack of mutuality where an 
electric company agreed for a term of 20 years to furnish to 
a town, through a transmission line to be built by the town 
and connected with the company's line, "all the electricity 
and current that shall be desired by the town or by its 
patrons along its transmission line," to be paid for by meter 
measurement, but by which the town assumed no obligation 
to purchase any definite quantity of electricity? Northern 
Iowa Gas & Electric Co. v. Incorporated Town of Luverne. 
Iowa, 257 Fed. 818. 

15. Jones had a phonograph on his desk, and before leav- 
ing his office, spoke into it the following: "If Brown calls, 
offer to sell my horse to him for $500, and request him to 
speak his answer into the machine." Brown came in shortly 
after Jones left, turned on the power and set the machine in 
motion. Hearing the message left by Jones, he spoke into 
the machine an acceptance of Jones' offer. Upon leaving the 
office he changed his mind, and meeting Jones on the street, 
before the latter knew what had taken place, said, "I don't 
care to buy your horse, and withdraw the acceptance which 
I spoke into your phonograph." Jones declines to allow the 
withdrawal claiming that the acceptance was in his machine 
and beyond the control of Brown. Jones tendered the horse, 
and now sues for the price. Who should have judgment? 

16. A, whose horse had strayed away, advertised in the 
daily paper of his town an offer of a reward of $50 for its 
return. Six days later he advertised a revocation of the offer. 
B read the offer and, in consequence thereof, made a hunt for 
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the horse. He did not see or know of the revocation. Ten 
days after the offer was made he found the horse and re- 
turned it. A refused to pay the $50 and B brought suit 
against him. Judgment for whom? 

17. X at Rochester wrote to Y at Troy: "I will sell you 
100 bales of my hay at $12 per bale." He mailed this offer 
at .9 A. M., Nov. 10th. On the same day and at the same 
hour Y mailed a letter to X, saying: "I will buy 100 bales 
of your hay at $12 per bale." These letters crossed in the 
mails. At 11 A. M. on the same day X telegraphed to Y: 
"I withdraw my offer.!^ This telegram was received and read 
by Y before either letter was received. Has a contractual 
relation been created? 

18. (a) A in New York wrote to B at Albany offering 
to sell him a certain carriage for $600. The offer was re- 
ceived at 8 A. M. At 10 A. M. B mailed a reply, saying, "I 
accept your offer. Delivery, however, must be at Boston, 
Mass." At 11 A. M. B mailed a second letter, saying, "I 
accept your offer." A died at 11.30 A. M. Was there a 
contract? (b) Suppose A had lived and received both letters 
at one time, reading letter No. 1 first and then No. 2. Would 
this affect your conclusions? 

19. A was going along a highway when he discovered a 
fire, which threatened the building of B. He set about to 
extinguish the fire and called to his assistance two others. 
He prevented B's building from burning, and now sues for 
services rendered and money expended in so doing. Can he 
recover? 

20. A wrote B offering to sell him 1,000 barrels of flour 
at $5 per barrel and promised to keep the offer open four 
days. On the third day B accepted A's offer by mail. Five 
hours later he wired A rejecting the offer. A received the 
telegram four hours before the letter. Is there a contract? 
Why? 

21. B asked A to marry a certain woman, intending to 
reward him for so doing. A married the woman, whereupon 
6, in a sudden burst of gratitude, promised to pay him an 
unreasonably large sum of money, much more than he in- 
tended to pay at the time of the request. B later declined to 
pay the large amount, but was ready to pay a reasonable 
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sum. A claimed the large amount. B then declined to pay 
anything. Is A entitled to recover anything? Give your 
reasons for holding that there was or was not, under the 
circumstances, (a) an express contract; (b) a contract im- 
plied in fact; (c) a contract implied in law. 

22. Suppose an advertiser is aware of the continuance of 
his advertisement after the time specified for publication has 
expired. What, if any, is the Hability of the advertiser? 
Austin V Burge, 156 Mo. App. 286, 137 S.W. 618. 

23. A wrote to B: "I will exchange my horse for your 
Ford car. If you conclude to make the bargain go to my 
stable and take the horse. I shall be away from home for a 
few days." B took the horse, but, changing his mind, re- 
turned it before A discovered the facts. What rights, if any» 
has A? 

24. Defendant is the proprietor of a photograph gallery, 
and employed plainti£E as an expert in taking, finishing, and 
retouching photographs, for one year, at $20 per week. 
Plaintiff was paid week by week the full contract price during 
the entire year, and now sues for extra compensation for 
Sunday work, 300 evenings' work, and also for two weeks' 
time during which he was to have had a vacation. There was 
no express agreement that plaintiff was to be compensated 
for such overtime or extra work beyond what was required 
by the terms of the contract. Plaintiff remained at his work 
voluntarily, and did not call for his vacation or demand extra 
compensation until after the term of employment was ended. 
Can an implied agreement to pay plaintiff for extra time be 
found? Schurr v. Savigny, 85 Mich. 144, 48 N.W. 547. 

25. Plaintiff Hodge took up his permanent abode with his 
brother, an old widower, a few years before the latter's 
death, and the two lived together thereafter on the old man's 
little farm doing their own cooking and housekeeping, work- 
ing on the place, milking the cow, making garden, mowing 
the meadow, and building fences. Upon the proceeds of all 
this work the two old men lived together. The elder brother 
became sick, and was confined to his bed about a month,^ 
when he died. During all this time all the work, as well as 
all the care of the sick man, devolved upon the plaintiff. 
There was no express contract of employment. Can plaintiff 
recover any pay for services in addition to the living which 
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he has received? Hodge v. Hodge, 47 Wash. 196, 91 Pac.= 
764, 11 L.R.A. (N.S.) 873, Disbrow v. Durand', 54 N.J.L; 
343, 24 Atl. 545. 

26. The advertisement of an auction sale provided (a) that 
bids may not be withdrawn; (b) that the seller will sell to 
the highest bidder "without reserve," i. e., will not withdraw 
property once offered for sale. Are the parties bound by 
these stipulations? Taylor v. Harnett, 55 N.Y.S. 988. 

27. Is it possible to make a binding agreement to make 
a contract in the future? See 6 R.C.L., p. 617. 

28. Must all parties sign before a contract is complete 
and binding? See note, 4 L.R.A. 321, Am. Pub. & Eng. Co. 
v. Walker, 87 Mo. App. 505, Williston's Cases, Cont. 58. 

29. A, by letter, offered to sell B a piece of land, stating 
the offer would remain open a week. The next day A wished 
to revoke the offer, and on that day and the following days 
made all possible endeavor to find B or to communicate 
with him, and sent a letter of revocation to B's house, B, 
however, had closed his house and left town without leaving 
his address. Within a week B telegraphed his acceptance of. 
the offer, being at the time in ignorance of A*s wish to revoke, 
it. The telegram was duly received. Is there a contract? 

(a) A sent a telegram to B offering him otie thousand 
bushels of wheat at a fixed price. By mistake on the part 
of the telegraph company, and without any negligence on the 
part of A, the telegram as delivered read, "ten thousand 
bushels." B telegraphed his acceptance. What are the rights 
of the parties? 

(b) Suppose the error is made by a stenographer in a 
typewritten letter to the customer? 

(c) Suppose the telegraph operator transmits a higher 
price, — $2.50 instead of $2.30, — and the offeree accepts; can 
the sender hold him to the higher price? 

30- A made B an offer by mail to sell specified goods to 
B, and wrote as a postscript, "Please answer my return mail." 
Two days after receiving this letter, several mails having 
gone in the meantime, B wrote an acceptance of the offer. 
On receiving the letter of acceptance A shipped the goods 
to B and sent a bill for the price. B refused to receive the 
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goods or pay for them. What are the rights of the parties? 
Phillips V. Moor, 71 Me. 78, Williston's Cases, Cont. 148. 

31. A offered to B by letter on March 9, to buy 250 
bundles of sheet iron upon terms stated in the letter. B 
answered: "Your favor of March 9 at hand. I accept your 
offer," and restated the terms of A's offer. Printed at the 
top of B*s letter as a part of the printed letter head were 
these words: "All sales subject to strikes and accidents." 
A made no reply. B afterwards tendered the sheet iron but 
A refused to receive it on the ground that he had never con- 
tracted to buy. B sues A for breach of contract. Summers 
v. Hibbard, 153 111. 102, Keener's Cases, Cont. 969. 

32. Defendant wrote to plaintiff, who was connected in 
business with his brother, "If Harry needs more money, let 
him have it, or assist him to get it, and I will see that it is 
paid." Plaintiff, relying on the letter of the defendant, signed 
Harry's note as surety for $200. He wrote to defendant 
notifying him that he had assisted Harry to get the money, 
but the letter was never received. The time for the payment 
of the note was extended for a year, but whether with the 
knowledge or consent or ratification of defendant does not 
appear. Plaintiff finally had to pay the note and sues the 
guarantor. 

(a) Does defendant's offer of guaranty become effective 
as a contract by the doing of the act requested, namely, by 
assisting Harry to get the money? Is notice of acceptance 
necessary in case of proposals to guaranty? Why? Is 
deposit of the notice in the mail sufficient, and. is the risk of 
transmission not on the sender? 

(b) Does the extension of the note discharge the surety 
unless he consented to or ratified the change in the principal 
obligation? 

(c) What is the distinction between the modes of accept- 
ance in unilateral and bilateral contracts? 

(d) Is communication of acceptance ordinarily requisite 
in unilateral contracts? 

Bishop V. Eaton, (1894) 161 Mass. 496, 37 N. E. 665, Wil- 
liston's Cases, Cont. 87. 

33. Suppose, in the case of an offer by mail, the man to 
whom the proposal is made writes out a letter of acceptance^ 
and then reads the offer and his letter of acceptance to 
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several associates in his office. He then sends the letter to 
be mailed, but while it is on the way to the post office and 
before it is mailed, a telegram of revocation is received by 
the offeree. Has there been a sufficient manifestation or 
expression of agreement to make the attempted revocation 
too late? 

34. Plaintiff wrote defendant offering to make a new lease 
of a tenement, asking him to telegraph "yes" or "no;" add- 
ing, "if I do not hear from you by the 18th or 20th I shall 
conclude 'no.'" Defendant telegraphed "yes* on the 17th, 
but plaintiff never received the telegram. Plaintiff sues for 
breach of covenants in the old lease. Was a contract com- 
pleted by this telegram, binding defendant to execute a new 
lease, and so discharging the old one? 

Lewis v. Browning, 130 Mass. 173, Williston's Cases, Cont 
110. 

35. A tells B that he will give him $250 if he (B) will 
sink an artesian well on his (A's) lot that will run 5 gallons 
per minute. B sets up his machinery and has the well sunk 
to a depth of 25 feet when A comes and orders him off. 
Nevertheless, B continues, and at 30 feet strikes water which 
flows fully 5 gallons per minute. What are the rights of 
B against A? See note by Willis ton in Wald's Pollock on 
Contracts (3d ed.), p. 34, note 39, 37 L.R.A. (N.S.) 183, 
note. 

36. A father said to his son, "John, have your house 
painted inside and out, and I will foot the bill." The son 
thereupon made a contract for the outside painting, expect- 
ing to make a contract for the inside painting later. Before 
this latter contract was made and when only one half of the 
outside painting was done, the father told the son that he 
withdrew his offer. What are the son's rights? 

See 6 R.C.L., p. 690, 691, 8 L.R.A. (N.S.) 433. 
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CHAPTER ui. 

REALITY OF CONSENT. 

« 

39. Affecting Mutuality of Consent. The subjects 
of mistake, misrepresentation, fraud, duress and undue 
influence are treated in connection with offer and ac- 
ceptance because they relate to acceptance. Apparently 
the parties may have consented to the same thing, while 
in reality they have not. The apparent consent may be 
given under such circumstances as to make it no true 
expression of their will. This may be true in relation 
to not only one, but to both parties to the agreement. 
The consent may be affected either by a mistake as to 
one's belief in the existence or non-existence of some 
fact, or by fear which destroys freedom of consent or 
action. But ignorance and mistake are not the sanie 
things. In mistake there is the formation of a belief ab 
to the existence or non-existence of some fact. Ignor- 
ance is without positive belief as to facts. The idea is 
paraphrased by Brantly in his work on Contracts, p. 154, 
as follows: "Ignorance does not know, but mistake 
thinks it does know when it does not." Wood v. Boyn- 
ton, 64 Wis. 265, H.&W. 291, Sherwood v. Walker, 66 
Mich. 568, H.&W. 285. 

Th6 only cases in which a want of real consent may 
arise are : — 

1. Mistake, 

2. Misrepresentation, 

3. Fraud, 

4. Duress, 

5. Undue influence. 

40. Mistake Relates to Formation. Mistake relates 
to the formation of a contract and not to its interpreta- 
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tion. It deals with mistake of intention, and not expres- 
sion. For instance, both parties may intend to contract 
for the sale of "Blackacre," butj by mistake, the written 
agreement may describe "Shoreacres." Such an error 
does not amount to a mistake. It is merely an error in 
the expression of a real contract, in which case a court 
of equity may correct it. Baird v. Erie R.R. Co., 210 
N.Y.225. 

The mistake must be such as affects the intentions of 
the parties and thus prevents any real consent or any 
agreement from being formed. ! 

It is a universal rule that a person will not be per- 
mitted to allege that he said one thing and meant anr 
other, wjien a contract has been made on the strength 
of what he said. A asks B $60 for an article. B accepts. 
Thereafter A discovers that he should have asked $160. 
A is bound on his $60 offer. 

So, too, a mistake in computing thp prices of various 
articles which the vendor is selling is no ground for 
avoidance of the contract where the other party acted 
in good faith. Tatum v. Coast Lumber Co., 16 Idaho, 
471, 101 Pac. 957, 23 L.R.A. (N.S.) 1109. 

41. Mistake Defined. A mistake arises where the 
parties do not mean the same thing, or, where meaning 
the same thing, they form untrue conclusions as to 
the subject matter which involves the very essence of 
the agreement. In such cases there is no meeting of the 
minds because the apparent agreement is upon the as- 
sumption of the existence of some fact which, in reality, 
does not exist. A mistake which prevents the formation 
of a contract need not be mutual. Mutuality of mistake 
is necessary only where the action is to reform the agree- 
ment itself because of some mistake in reducing the 
agreement to writing. Hayward v. Wemple, 152 App. 
Div. 195, 136 N.Y.S. 625, City of New York v. Dowd 
Lumber Co., 140 App. Div. 358, 125 N.Y.S. 394. 
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42. Cases of Operative Mistake. The cases in which 
mistake affects contracts are the rare exceptions to the 
rule that a man is bound by his agreement to which he 
has clearly expressed his assent. In these exceptional 
cases a mistake renders the agreement void and not void- 
able, and its operation produces such effect in the fol- 
lowing cases: 

1. Mistake as to the nature of the transaction. 

2. Mistake as to the person with whom the agree- 
ment is made. 

3. Mistake as to the subject matter of the agree- 
ment: 

a. Mistake as to its existence, 

b. Mistake as to its identity, 

c. Mistake as to its nature and quality, 

d. Mistake as to its quantity, 

e. Mistake as to its price, 

f. Mistake as to its ownership. 
Clark, Cont. 245, Huffcut's Anson, Cont. 165. 

43. Mistake as to the Nature of the Transaction. 
This relates almost exclusively to written instruments 
and pertains to those cases where the execution of an in- 
strument was induced by misrepresentation, etc. As a 
general proposition, a party cannot avoid his obligation 
by saying that the legal effect of the instrument is 
different from what he thought it to be. But under 
certain conditions such an excuse is acceptable. For 
instance, where one who is blind or illiterate and can- 
not read and signs a contract that is misread to him, the 
deceit renders the agreement void. In such cases the 
mind of the signer does not accompany the signature. 
Whitney v. Snyder, 2 Lansing (N.Y.) 477, Harper v. 
City of Newburgh, 159 App. Div. 695, 145 N.Y.S. 59, 
Muller V. Rosenblath, 157 App. Div. 513. 
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44. Signing Without Reading, (a) Omission to 
read voluntary : A man who can, but does not, read the in- 
strument before signing it, may not complain that the 
instrument does not represent the contract. His mis- 
understanding is due to his own negligence, (b) Omis- 
sion to read induced by fraud : If the omission to read 
the contract is due to the fraud, etc., of the other party, 
the agreement is void. Negligence in not reading the 
instrument, as in proposition "(a)," is inexcusable; in 
"(b)" it is excusable, because it was the deceit that 
induced the injured party not to read the contract. Wil- 
cox V. American Tel. & Tel. Co., 176 N.Y. 115, 68 N.E. 
153, Outcault Advertising Co. v. Stratton, 178 App. Div. 
353, Smith v. Ryan, 191 N.Y. 452, 84 N.E. 402. 

This question arose in the recent case of Whipple v. 
Brown Brothers Co., 225 N.Y. 237, 121 N.E. 748. 

The plaintiff and the defendant's agent entered into an 
oral contract, in which the plaintiff agreed to purchase 
certain trees from the defendant. The oral agreement 
was then reduced to writing by the defendant's agent. 
As the plaintiff did not have his spectacles, he did not 
read the written instrument but signed it, relying upon 
the assurance of the agent that it was in accordance with 
their previous oral understanding. As a matter of fact, 
the writing was not the same as the oral agreement, as 
it contained a limited warranty about which nothing had 
been said. The trees which defendant delivered were 
worthless, and the plaintiff sued for breach of the oral 
agreement. Defendants pleaded the written contract 
with its limited warranty. The plaintiff replied that it 
was void, having been secured by fraud. It was held, 
three judges dissenting, that the written agreement was 
void and that the plaintiff could recover. 

It is a fundamental principle of the law of contracts 
that the minds of the parties must meet. To constitute 
a binding obligation, there must be an intention to do the 
thing, as well as an act of assent ; so that an act without 
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an intention is just as inoperative as an intention with- 
out an act — ^both are required to consummate the obliga- 
tion. So, if an instrument is fraudulently read to a signer 
in terms different from the real ones, or if by trick or 
fraud another is substituted in its place, or if its terms 
are fraudulently misrepresented, and the signer cannot 
read or is otherwise without laches, he is not bound by 
it. Nor is evidence objectionable as varying the terms 
of the instnmient that tends to show that the instrument 
was signed under a misapprehension of its contents, since 
the purpose of the evidence is not to vary the terms, but 
to show the invalidity of the instrument. 

On the other hand, it is well established that where 
a person enters into an agreement with another upon an 
equal footing — there being no fraud, undue influence, 
or relation of confidence or trust — and, being able to 
read, signs the instrument without reading it, or, being 
unable to read it himself because of either illiteracy or 
defective eyesight, signs without procuring someone to 
read it to him, and no device is used to keep him from 
reading it or having it read, he cannot set up his own 
want of attention as a fact to invalidate it, although he 
may have acted under a misapprehension of its contents, 
and even though the other party may have imperfectly 
stated its terms. And if the paper is correctly read to 
the signer at the time of its execution, his misunder- 
standing of it cannot affect its validity. This is a neces- 
sary limitation of the fundamental principle above stated, 
as otherwise there would be no security in written con- 
tracts. Under such circumstances neither courts of law 
nor courts of equity will relieve the signer from the 
consequences of his folly. 

45. General Rule. The general rule, therefore, is 
that if a party who is able to read executes an instrument 
without reading it, he is negligent and is bound by the 
contract, but he is not bound when the omission to read 
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was induced by fraud. Wilcox v. American Tel. & Tel. Co., 
176 N.Y. 115, 68 N.E. 153, Albany City Savings In- 
stitute V. Burdick, 87 N.Y. 39, Chapman v. Rose, 56 
N.Y. 137, Walker v. Ebert, 29 Wis. 194, H.&W. 271, 
Allen V. Konrad, 59 App. Div. 21, 68 N.Y.S. 1057, 
Smith V. Smith, 134 N.Y. 62. 

46. Negotiable Instruments. Even though one was 
induced by means of deceit and misrepresentation to sign 
a negotiable instrument without reading it, he will be 
liable to a holder in due course unless he can clearly 
show that he was not guilty of negligence. The leading 
case is Foster v. McKinnon, L.R. 4 C.P. 711. In this 
case the acceptor induced McKinnon to indorse a bill 
of exchange, representing that it was a guaranty. It 
was held that the bill did not bind him even in the hands 
of a bona fide holder. The jury found, as a matter of 
fact, that there was no negligence on the part of the 
defendant. In all cases coming under this rule the courts 
very strongly dwell on the question of negligence. New 
York follows the doctrine of Foster v. McKinnon. Chap- 
man V. Rose, 56 N.Y. 137, Walker v. Ebert, 29 Wis. 194, 
H.&W. 271. See, also, Munnich v. JaflFe, 164 App. Div. 
30, 149 N.Y.S. 338. 

47. Gift or Loan. There may be a mistake as to the 
nature of a transaction when the parties misunderstand 
one another, as where one party intends a gift, and the 
other a loan. But when the parties agree as to tlie 
transaction, their intentions become immaterial and the 
agreement cannot be avoided on the ground of mistake. 
Brantly, Cont. 155. 

48. Mistake as to the Person With Whom the 
Agreement is Made. A mistake as to the person with 
whom one is contracting may prevent any real agreement 
from being formed. If I take a loan from A, thinking 



Digitized by VjOOQlC 



46 Law of Contract. 

he is B's agent, when, in truth, he is C's agent, there is no 
contract of loan. And where X intends to contract 
with Y, Z cannot substitute himself for Y. 

Such a mistake avoids a contract only when it is 
material for a person to know with whom he is con- 
tracting. It cannot affect general offers by advertisement, 
or offers to sell goods for cash. In such cases a mere 
absence of knowledge caused by indifference as to the 
person of the other party cannot be considered mistake. 

49. Reasons for Rule. A party has a right to select 
and determine with whom he will contract. He cannot 
have a stranger thrust upon him. There are two good 
reasons for this rule: first, one party may rely on the 
character and the credit of the other ; second, the person 
who is substituted was never in the mind of the other 
party, who, therefore, does not consent to contract with 
him. Boston Ice Co. v. Potter, 123 Mass. 28, H.&W. 
278. Where a buyer uses or appropriates goods, after 
notice of substitution, he then assents to the change and 
is liable. Barnes v. Shoemaker, 112 Ind. 512. If goods 
ordered of A are furnished by B and the buyer becomes 
aware of this fact at any time before he uses the goods, 
he must pay for them. Cincinnati Gas Co. v. Western 
Siemens Co., 152 U.S. 200, 202, Barnes v. Shoemaker, 
112 Ind! 512. 

50. Contract Made with a Person Fialsely Imper- 
sonating Another. There is an irreconcilable contro- 
versy as to the effect of a mistake with whom one is 
dealing where one person fraudulently impersonates 
another. The question mooted is whether the contract 
is void on the ground of mistake, or voidable on the 
theory of fraud. The distinction is important, because 
if the contract is void, bona fide purchasers do not ac- 
quire title from a person causing the mistake; if only 
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voidable, they acquire title. Whatever the rule may be 
in other jurisdictions, it is now authoritatively determined 
in New York that if the parties are dealing face to face, 
the contract is voidable, while if the negotiations are 
carried on by correspondence, the agreement is void. 
Thus, a sale to an impostor, dealing face to face with 
the vendor, although voidable for fraud as between the 
parties, yet is sufficient to enable the impostor to pass 
title to an innocent purchaser for value. Phelps v. Mc- 
Quade, 220 N.Y. 232, 115 N.E. 441. But where the im- 
postor is carrying on his impersonation of another by 
correspondence, and not face to face, the agreement is 
void for want of consent, and no title or right can be ac- 
quired from the impostor by innocent third parties. 
Mercantile National Bank v. Silverman, 148 App. Div. 1, 
affirmed, 210 N.Y. 567, on opinion below. 

The distinction between Phelps v. McQuade and 
Mercantile National Bank v. Silverman rests upon the 
theory that, where the parties are dealing face to face, 
the vendor intends to deal with the person present and 
identified by sight and hearing, and that, therefore, the 
minds of the parties meet, resulting in a contract and 
transfer of title to property; but where the parties are 
not dealing face to face with each other, it is the in- 
tention of the vendor to deal not with the impostor, but 
with the party whom the impostor represents himself 
to be, and, therefore, there is no meeting of the minds, 
and, hence, no contract and no passing of title to the 
property to the impostor. The title under such circum- 
stances remains in the vendor. In the latter case there 
is a mistake as to the person with whom the contract is 
made. In Morgan Munitions Supply Co. v. Studebaker 
Corporation, 226 N.Y. 94, 123 N.E. 146, the court 
held, where one in writing falsely asstimed the name of 
another and entered into a contract in the name of such 
other person, there was no contract, but did not discuss 
or make reference to the leading cases. The two leading 
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cases on this point are Cundy v. Lindsay (Law Reports, 
3 App. Cas, 465, Throckmorton Cases, Cont. 169), and 
Edmunds v. Merchants Transportation Co., (135 Mass. 
283). Compare Silverman's case (148 App. Div. 1), with 
Land Title & Trust Co. v. N.W. Bank (196 Pa. 230, 
50 L.R.A. 75), wherein it was held that if A fakely 
represents to the drawer that he is B, and thus obtains 
possession of a check payable to B which is cashed by 
the bank on which it is drawn, the loss caused by the 
fraud falls on the drawer of the check, and not on the 
bank. 

51. Falsely Representing Authority from Another. 

Where one falsely represents himself to be the agent 
of another and falsely obtains credit, there is a mistake 
as to the person with whom the agreement is made and 
it is, therefore, void. This is an application of the rule 
treated in the previous section, under different circum- 
stances. In such cases the vendor intends to contract not 
with the person before him, but with the principal who is 
either non-existent, or who has not authorized the im- 
postor to represent him. Hentz v. Miller, 94 N.Y. 64, 
Consumers Ice Co. v. Webster, Son & Co., 32 App. 
Div. 592, 53 N.Y.S. 56, Douglas v. Scott, 130 App; Div. 
322, 114 N.Y.S. 470, H.&W. 282. 

52. Mistake as to Subject Matter of a Contract 
May Defeat Its Formation When it is a 

a. Mistake as to its existence, 

b. Mistake as to its identity, 

c. Mistake as to its nature and quality, 

d. Mistake as to its quantity, 

e. Mistake as to its price, 

f. Mistake as to its ownership. 

A mistake as to the subject matter of a contract must 
be distinguished from a failure to perform the contract 
or a failure of its consideration. The latter implies the 
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existence of a contract, while a mistake prevents its form- 
ation. Mistakes as to the subject matter of a contract 
are generally inoperative, as persons are bound by what 
they say and do. Courts will not consider what they 
think and believe. If persons are clearly agreed and 
one does not get what he •anticipated, or the article does 
not possess the qualities attributed to it by the purchaser, 
it is his own fault, unless the seller is guilty of fraud. 
The rule of caveat emptor appUes. Clark, Cont. 251. 

*'There are two things which have to be considered by 
one who is entering into a contract. The first is the 
quality of the thing, or circimistances of the transaction : 
the matter of his bargain. The second is the statements, 
promises, and conditions of which the contract consists: 
the terms of his bargain. As to these things, and subject 
to the exceptions which I have mentioned, a contracting 
party must take care of himself; he cannot expect the 
other party to correct his judgment as to the matter of 
his bargain, or ascertain by cross-examination whether 
he understands its terms." Anson, Cont. 174. 

52a. Mistake as to the Existence of the Subject 
Matter. If, without knowledge of either party, the 
subject matter has ceased to exist at the time the con- 
tract was made, the agreement is void. Thus, in the sale 
of a ship or a cargo which has been lost at sea, or of a 
horse which is dead, no rights are conferred on either 
party. Duncan v. N.Y. Mut. Ins. Co., 138 N.Y. 88, 33 
N.E. 730, Gibson v. Pelkie, 37 Mich. 380, H.&W. 284, 
Riegel v. American Life Ins. Co., 153 Pa. 134, 25 Atl. 
1030, Clark, Cont. 201. 

In Riegel v. American Life Ins. Co., supra, a creditor 
had a life insurance policy on the life of his debtor for 
$6000, the annual premium being $153.90. For thirteen 
years the whereabouts of the debtor were unknown and 
as the payment of the premiums became burdensome, 
the creditor took a paid-up policy for $2,500 in lieu of 
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the $6000 policy. The creditor supposed the debtor to 
be then living; the Insurance Company issued a policy 
for the amount to which the creditor was entitled, as- 
suming the insured debtor to be still living. In fact, 
unknown to either party, the insured had died about ten 
days before the old policy was canceled and the new one 
issued. The creditor brought an action to reinstate the 
old policy and the court held (two judges dissenting) 
that there was a mutual mistake of a material fact; that 
both parties proceeded upon an assumption that the in- 
sured was still living and that the element of doubt as 
to whether he was living or dead did not enter into the 
transaction. 

But if the contract is made with the doubt or risk 
as an element in the contract, there is no mistake. Sears 
V. Grand Lodge, 163 N.Y. 374, 57 N.E. 618, H.&W. 
295. 



52b. Mistake as to the Identity of the Subject 
Matter. A mistake as to the identity of the subject mat- 
ter occurs where one person is thinking of one thing and 
the other of another thing, both having the same name. 
Thus where A bought of B a lot on Prospect Street, 
Waltham, and it appeared that there were two streets 
by that name, A having in mind one street and B the 
intention to sell a lot on the other street, it was held 
there was no contract. Kyle v. Kavanagh, 103 Mass. 
356, H.&W. 283. So, in Raffles v. Wichelhaus, 2 H.&C. 
906, the contract was for the sale of a cargo of cotton 
to arrive ex Peerless from Bombay. There were two 
ships of that name sailing from the same port, one in 
October and the other in December. The buyer meant 
the ship that sailed in October; the seller, the one that 
sailed in December. The seller offered the cotton that 
arrived on the boat which left Bombay in December. 
Thus, the buyer was thinking of one, and the seller of 
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the other. The agreement was held to be void. Willis- 
ton's Cases, Cont. 62. 

52c. Mistake as to the Nature and Essential 
Qualities of the Subject Matter. A mistake as to the 
nature and essential qualities of the subject matter will 
prevent the formation of a contract. This does not re- 
late merely to a mistake in the quality, where one of the 
parties does not get all that he expected, but to a mis- 
take as to the nature of the subject matter. When a 
buyer makes a mistake as to the qualities of a specific 
article, he is without remedy unless there has been an 
express warranty or fraud. But where the mistake is 
mutual as to the fundamental qualities of the subject 
matter, so that it goes to the whole substance of the 
agreement and renders the subject matter contracted 
for essentially different in kind, the contract is void. 
This must be distinguished from the performance of a 
contract for the sale of an article where the one de- 
livered is supposed to answer the description of the 
one bought, but, in fact, does not. In such a case there 
is only a failure of performance. Failure of perform- 
ance implies the existence of a contract, while a mis- 
take prevents its formation. 

The leading case in this country is Sherwood v. 
Walker, 66 Mich. 568, H.&W. 286. In this case, pre- 
vious to the sale of a blooded cow, the owner and the 
buyer believed that she was barren, and, therefore, worth 
only a small sum, but before she was delivered it was 
discovered that she was with calf, and therefore worth 
a large sum for breeding purposes. It was held that the 
mistake avoided the sale. 

Opinion of the Court. "I know that this is a close 
question," it was said by the Court, "and the dividing line 
between the adjudicated cases is not easily discerned. But 
it must be considered as well settled that a party who 
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has given an apparent consent to a contract of sale may 
refuse to execute it, or he may avoid it after it has been 
completed, if the assent was founded, or the contract 
made, upon the mistake of a material fact, such as the 
subject-matter of the sale, the price, or some collateral 
fact materially inducing the agreement; and this can be 
done when the mistake is mutual. If there is a difference 
or misapprehension as to the substance of the thing bar- 
gained for and intended to be sold, then there is no con- 
tract; but if it be only a difference in some quality or 
accident, even though the mistake may have been the 
actuating motive to the purchaser or seller, or both of 
them, yet the contract remains binding. The difficulty 
in every case is to determine whether the mistake or 
misapprehension is as to the substance of the whole 
contract, going, as it were, to the root of the matter, 
or only to some point, even though a material point, an 
error as to which does not affect the substance of the 
whole consideration. It has been held, in accordance 
with the principles above stated, that where a horse is 
bought under the belief that he is sound, and both ven- 
dor and vendee honestly believe him to be sound, the 
purchaser must stand by his bargain and pay the full 
price, unless there was a warranty. It seems to me, 
however, in the case made by this record, that the mis- 
take or misapprehension of the parties went to the whole 
substance of the agreement. If the cow was a breeder, 
she was worth at least $750; if barren, she was worth 
not over $80. The parties would not have made the 
contract of sale except upon the understanding and be- 
lief that she was incapable of breeding. It is true she 
is now the identical animal that they thought her to be 
when the contract was made; there is no mistake as to 
the identity of the creature. Yet the mistake was not 
the mere quality of the animal, but went to the very 
nature of the thing. A barren cow is substantially a 
different creature than a breeding one. There is as 
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much difference between them, for 'all purposes of use, 
as there is between an ox and a cow that is capable of 
breeding and giving milk. If the mutual mistake had 
simply related to the fact whether she was with calf 
or not for one season, then it might have been a good 
sale; but the mistake affected the character of the ani- 
mal for all time, and for her present and ultimate use. 
She was not, in fact, the animal, or the kind of animal, 
the defendant intended to sell, or the plaintiff to buy. 
She was not a barren cow, and if this fact had been 
known there would have been no contract. The mistake 
affected the substance of the whole consideration, and it 
must be considered that there was no contract to sell or 
sale of the cow as she actually was. The thing bought 
and sold had in fact no existence." 

If parties are simply ignorant of the real nature or 
character of the subject matter and do not affirmatively 
attribute to it certain qualities, the contract stands. 
Wood V. Boynton, 64 Wis. 265, H.&W. 291, Hecht v. 
Batcheller, 147 Mass. 335, 17 N.E. 651, H.&W. 290. 
Compare the latter case with Robert v. Fisher, 43 N.Y. 
159. 

In the absence of a warranty, fraud, or mutual mis- 
take as to the fundamental nature or character of the 
subject matter, the value of a thing sold, as compared 
with the price paid, is no ground for a rescission of 
the contract. Stettheimer v. Killip, 75 N.Y. 282. 

52d. Mistake as to the Quantity. If one party 
intends to buy a certain quantity, and the other to sell 
a different quantity, therie is no contract. Where a 
contract is made upon an assumed state of facts, con- 
cerning which there is a mutual mistake, the agree- 
ment is void. Wheaton v. Olds, 20 Wend. 174. Where 
a larger quantity is delivered than is bought, the buyer 
may reject all, as he need not select the quantity agreed 
upon from a larger mass. Salmon v. BoyJ^n, 66 Md*- 
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541. A mistake in estimating the boundary line be- 
tween lands of adjoining owners gives a right to re- 
scind. Coon V. Smith, 29 N.Y. 392. A court will grant 
relief to one who purchases a farm, upon discovery that 
there was a mutual mistake as to how many acres the 
farm contained. Paine v. Upton, 87 N.Y. 327. As 
to acquiescence for forty years in a boundary line es- 
tablished under an agreement resulting from a mutual 
mistake as to facts, see Baldwin v. Brown, 16 N.Y. 359. 

52e. Mistake as to the Price. There is no meet- 
ing of the minds when the seller bona fide thinks he is 
selling at one price, and the vendee thinks he is buying 
at another. FuUerton v. Dalton, 58 Barb. 236. A sup- 
posed he sold the horse to B for $165, and B was 
equally honest in his belief that he was buying it for 
$65 and took the horse with him. Held, A was en- 
titled to maintain replevin, because there was no sale. 
Rupley V. Daggett, 74 111. 351. Keener's Cases, Cont. 
1105. If the offeree accepts, knowing there was a mis- 
take in the price offered, and fraudulently takes advan- 
tage of it, there is no contract. Mummenhoff v. Randall. 
19 Ind. App. Ct. 44, H.&W. 298, Davis v. Reisinger, 120 
App. Div. 766, 105 N.Y.S. 603, H.&W. 301. But if 
the acceptance is made without knowledge of the offerer's 
mistake the validity of the contract is not affected there- 
by. Steinmeyer v. Schroeppel, 226 111. 9, 80 N.E. 564, 10 
L.R.A. (N.S.) 114. 

52f. Mistake as to Ownership. An agreement 
to purchase a thing which is the property of the buyer 
is void. It may also be avoided on the ground of a 
want of consideration. Ignorance or mistake of law 
as to its legal effect is no ground for relief. But where 
the mistake relates to a private right of ownership, 
which is a matter of fact, equity will grant relief. If 
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one supposing he has a lease-hold interest in the prop- 
erty buys the supposed reversion, he may recover money 
paid under a mistake of fact, upon discovering that he 
was really the owner in fee. This is not a mistake 
of law, but • of fact. Martin v. McCormick, 8 N.Y. 
331. As to the legal consequences of a mistake of law 
and the relief that may be had at law or in equity, 
see Dolvin v. American Harrow Co. 125 Ga. 699, 28 
L.R.A. (N.S.) 785, note. 



REMEDIES FOR MISTAKE. 

53. At Common Law. As the effect of the mistake, 
if it operates at all, is to render the contract void, it 
may be relied upon as a complete defense to an action 
based thereon, and if the contract is executed in whole 
or in part, an action may be maintained to recover what 
has been paid. Sherwood v. Walker, 66 Mich. 558, 
H.&W. 285, Wheaton v. Olds, 20 Wend. 174. But no 
action is maintainable for damages for breach of con- 
tract. 

54. In Equity. In equity a suit for specific per- 
formance may be resisted, or suit may be brought to 
have the contract declared void. Clark, Cont. 257. City 
of New York v. Dowd Lumber Co., 140 App. Div. 358, 
125 N.Y.S. 394. So, too, an equity action will lie to 
reform the contract where the agreement as drawn does 
not express the true agreement previously made between 
the parties. Born v. Schrenkeisen, 110 N.Y. 55, 17 
N.E. 339. 
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CHAPTER IV. 

MISREPRESENTATION,. 

SS4 Misrepresentation Defined. A misrepresenta- 
tion is a statement of fact, not actually true, but believed 
to be true by the party making it. Clark, Cont. 259. It 
affects formation of the contract because assent is given 
under a misapprehension of facts caused by the uninten- 
tional fatee statements of the other party. The facts 
to which the parties consented and on which the agree- 
ment was based do not exist. Tyron v. Lyon, 133 App. 
Div. 798, 118 N.Y.S. 5. 

56. Differs From Mistake. A misrepresentation is 
not as serious in its consequences as mistake. Mistake 
"strikes at the root of the contract,*' while misrepresenta- 
tion concerns only some quality or incident which does 
not involve the substance of the agreement. Some 
eminent authorities treat misrepresentation as in part 
mistake and in part fraud (Crowe v. Lewin, 95 N,Y. 
423), but misrepresentation possesses peculiarities of its 
own and is best discussed as a separate : topic When 
treated as mistake it generally involves the subject matter 
and renders the contract void and not voidable. Wood 
V. Dudley, 188 App. Div. 136. 

57. Differs From Fraud. If a person knows his 
representation is false, or makes an untrue statement 
as of his own actual knowledge when, in fact, he has 
no knowledge, it is fraud. In misrepresentation the un- 
true statements are believed to be true by the party 
making them. 

58. Differs From Condition or Warranty. A mis- 
representation is to be distinguished from a condition 
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or a warranty. If a party to whom a statement is 
made refuses to rely upon the mere word of the other 
party and the statement is then made a component part of 
the contract, it becomes a condition or a warranty, and 
when it thus becomes part of the agreement it is im- 
material whether the party believed it to be true or 
false, for it becomes a promise — an integral part of the 
contract. The question then is whether it is performed, 
and not whether it was true or false at the time it was 
made. The very same statement may be, therefore, 
either a misrepresentation, a condition, or a warranty, 
depending upon whether it is embodied in the written 
contract or otherwise. When the representation is 
made a part of the contract it is either a condition or 
a warranty. If it is of the essence of the agreement, it 
is a condition ; if not, a warranty. A breach of a condi- 
tion justifies a rescission. A breach of a warranty gives 
rise to an action for damages, but it is not a sufficient 
cause for rescinding a contract* No small confusion has 
been caused by the use of the word warranty where 
the thing meant is really a condition. Our courts 
frequently use the terms interchangeably. Charter 
Party case, Davis v. Von Lingen, 113 U.S. 40, H.&W. 
302, Norrington v. Wright, 115 U.S. 188, H.&W. 671. 

In a contract with a printer for business circulars 
intended for general distribution, a stipulation which 
provides for delivery at a specified hour ordinarily 
would be regarded as a subsidiary undertaking. A 
failure of two or three hours in making prompt delivery 
would not be serious. But if the contract was' for print- 
ing programs for a theatrical performance, a late 
delivery of a few hours would render the programs use- 
less, and under such circumstances the stipulation as to 
time is of the very essence of the contract. In the first 
instance, a failure to perform at the time agreed upon 
would be a breach of a warranty ; in the latter, a breach 
of a condition. In one case a breach of the stipulation 
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as to time does not warrant repudiation of the contract, 
while in the other it is ground for rescission. But, by 
their contract, parties may make material what other- 
wise would be immaterial or make immaterial what 
otherwise would be material. Davis v. Von Lingen, 113 
U.S. 40, H.&W. 302. As to circumstances which may 
be considered in determining the materiality of a mis- 
representation, see Griffith v. Gifford-7-Wash. — 165 Pac. 
875. The terms mistake, misrepresentation and fraud, 
when properly used, apply to facts which are not carried 
into the contract by express stipulations of the parties. 

59. Remedies For Misrepresentation. The general 
rule in equity is that "an innocent misrepresentation, if 
it furnishes a material inducement, is ground for resist- 
ing specific performance of the contract, or for asking 
to have it set aside." Anson, Cont. 194, Hammon v. Pen- 
nock, 61 N.Y. 145, Alker v. Alker, 12 N.Y.S. 676, Spurr 
V. Benedict, 99 Mass. 463. In Hammon v. Pennock, 
61 N.Y. 152, the court said: "In equity the right to 
relief is derived from the suppression or misrepresenta- 
tion of a material fact, though there be no intent to 
defraud. The doctrine is substantially grounded in 
fraud, since the misrepresentation operates as a surprise 
and imposition upon the opposite party to the contract. 
It is inequitable and unconscientious for a party to insist 
on holding the benefit of a contract which he has obtain- 
ed through misrepresentation, however innocently made.*' 

See, also, Tyron v. Lyon, 133 App. Div. 798, 118 
N.Y.S. 5, where the court directed that the contract 
should be rescinded, and the bond and mortgage given 
by the purchaser of real property be canceled, and the 
money paid by him be repaid, although the misrepre- 
sentations inducing the contract were not intentional. 
Therefore, where one or both of the parties are mis- 
taken by reason of misrepresentations, they may be 
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restored to their original positions. Garrett & Co. v. Hal- 
sey, 38 Misc. 438. 

The general rule at law is that an innocent misrepre- 
sentation has no effect whatever on a contract, neither 
discharging the injured party nor giving him a right of 
action for damages. To this rule there are several 
exceptions. 

In the common law courts of England there was a 
strong judicial tendency to bring into the contract, and 
to make a part of it, all statements which were material 
enough to affect consent. Thus, in Bannerman v. White, 
10 C.B.N.S. 884, White asked Bannerman, in the nego- 
tiations for the purchase of a crop of hops, if he (Ban- 
nerman) had used sulphur in the treatment of the crop, 
and he replied, "No." They then discussed the price, 
and the agreement was concluded for the sale of the 
hops. White repudiated the contract because sulphur 
had been used on about five acres of the three hundred 
acres which represented the crop. The court held that 
the preliminary representation was a part of the contract. 
While in Lamare v. Dixon, L.R. 6, H.L. 14, the court 
reached the same conclusion as in Bannerman v. White, 
but by the application of a different principle. A wine 
merchant named Lamare entered into a lease with 
Dixon for wine cellars. Dixon assured Lamare that 
the cellars were dry, a condition which Lamare de- 
manded as necessary to his business. Upon this as- 
surance a lease, containing no covenants as to the dry- 
ness of the cellars, was entered into. The cellars turned 
out to be very damp. The House of Lords refused to 
enforce a performance of the contract, not because the 
statement as to the drjmess of the cellars was a term 
of the contract, but because the representation was 
material in obtaining consent. Huffcut's Anson, 190. 
Relief at law was granted in School Directors v. Boom- 
hour, 83 111. 17, H.&W. 307. In this case the action 
was for damages for breach of contract. It appears 
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that when Boomhour applied to the school directors 
to teach their district school, they told him it had been 
engaged to Miss Schwartz, provided she could secure a 
license at the teacher's institute, then in session. He 
assured them that she could not get a license because no 
examination would be held for such purposes, etc. It 
was held that Boomhour's employment was induced by a 
misrepresentation of facts, and that he could not main- 
tain his action for damages. 

60. Exceptions — Contracts Uberrimae Fidei. In 

contracts known as uberrimae fidei the law regards mis- 
representations, even though innocently made, as con- 
structive fraud and will give relief just as in actual 
fraud. In these exceptional cases one party is compelled 
to rely on the other for his knowledge of the facts, 
and the other owes the duty to use the utmost good 
faith. Such cases may arise from the confidential or 
fiduciary relations between the parties, as the relations 
of principal and agent, attorney and client, trustee and 
beneficiary, guardian and ward, parent and child, or 
husband and wife; or from the fact that the con- 
tract itself is necessarily of a fiduciary nature, such 
as contracts for insurance. Phoenix Life Ins. Co. 
V. Raddin, 120 U.S. 183, H.&W. 310. Contracts for 
the sale of land sometimes have been included in the 
class of contracts of a fiduciary nature but it is un- 
doubtedly the general rule that they are not within 
the exception. Thus, in buying land in which there is 
a valuable mine, the purchaser is under no obligation to 
disclose this fact to the seller. But he must do nothing 
to disarm or induce the grantor to refrain from making 
an investigation. Crompton v. Beedle, 83 Vt. 287, 75 
Atl. 331, 30 L.R.A. (N.S.) 748, Livingston v. Iron Co., 2 
Paige Ch. 392. Promoters of corporations who make 
contracts with corporations or with subscribers for stock 
are bound to act in the utmost good faith. Their deal- 
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ings are set aside for misrepresentation and concealment, 
and they are liable to stockholders for damages they 
sustain. Brew^er v. Hatch, 122 N.Y. 349. 

61. Recapitulation — Remedies for Misrepresenta- 
tion. Equity will refuse to decree specific performance 
against a party who has been misled by a misrepresenta- 
tion relating to and connected with the contract, and in 
many instances will allow him to rescind, while the com- 
mon law, unless the representation is* construed as a 
condition or a warranty, will afford no remedy in the 
absence of either positive or constructive fraud. 
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CHAPTER V. 

FRAUD. 

62. Nature of Fraud. The general signification of 
the term fraud is quite well understood. Yet it is difficult 
to give any satisfactory definition of it, as the courts 
have refused to lay down any rule beyond which they 
will not go. Equity refuses to limit its jurisdiction in 
cases of fraud. In 1745 Lord Chancellor Hardwicke 
said, "The court very wisely hath never laid down any 
general rule beyond which it will not go, lest other means 
for avoiding the equity of the courts should be found 
out." 

A technical definition of fraud, making everything 
come within its scope, would virtually be telling the 
crafty how to escape the law. 

What is fraud depends upon the facts in each case. 
The rule of perfect morality which prohibits all cun- 
ning, craft or astuteness practiced for one's own benefit 
is not enforced in any code of human laws. A person, 
in his dealings with his fellow men, may procure some 
advantages to which he has no moral right, but to which, 
nevertheless, he may succeed in establishing a legal right. 
To what extent, then, may this cunning and craft be 
carried? To this no specific answer can be given. Bis- 
pham's Equity, sec. 197. However, the general theory 
of the law is that there must be full and free consent 
in order to create a contractual obligation. Although 
the law will not generally inquire into men's acts and 
contracts to determine whether they are wise and prudent, 
yet it will not suffer persons to be entrapped by the 
fraudulent contrivances, or cunning, or the deceitful con- 
duct of those who purposely mislead them. 

63. Fraud Defined. Fraud may be defined as a 
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material "false representation of fact made with knowl- 
edge of its falsehood, or recklessly, without belief in 
its truth, with the intention that it should be acted upon 
by the complaining party, and actually inducing him to 
act upon it." 

This definition resolves itself into the following essen- 
tial features: 

a. Representation must be material. 

b. Representation must be false. 

c. Representation must relate to a fact and not to 
a mere matter of opinion. 

d. Representation must be made with knowledge of 
its falsehood, or with reckless disregard to whether it be 
true or false. 

e. Representation must be made with the intention 
that it be acted upon by the injured party. 

f. That the other party relied upon the representa- 
tion, and was thereby deceived. Huffcut's Anson, 204, 
Southern Development Co. v. Silva, 125 U.S. 247, 
Adams v. Gillig, 199 N.Y. 314, 92, N.E. 670, 32 L.R.A. 
(N.S.) 127. 

63a. Representation Must Be Material. The 

false representation must be material, and, as a rule, 
it is material if the contract would not have been made 
but for the false representation. In Smith v. Country- 
man, 30 N.Y. 655, the court quotes with approval from 
2 Parsons on Contracts, 267, as follows: "If the fraud 
be such that had it not been practised, the contract would 
not have been made or the transaction completed, then 
it is material to it." It must be a substantial induce- 
ment. Trifling and immaterial representations will not 
induce a court to interfere. A case illustrating mater- 
iality of a false representation is Gordon v. Street, 2 
Q.B. (C.A.) 641. In this case the plaintiff, a money- 
lender, advertised under a fictitious name, and the de- 
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fendant borrowed money and gave a promissory note 
to secure the sum borrowed and interest. In an action 
on the promissory note the jury found that the plaintiff 
intentionally concealed his identity to induce the defend- 
ant to borrow money of him as if from another, and 
that the defendant was so induced; that the plaintiff 
acted fraudulently; that the defendant entered into the 
contract believing that he was doing so with a 
person of the fictitious name given by the plaintiff; 
and that the defendant repudiated the contract within 
a reasonable time after he discovered that the 
plaintiff was the person with whom he had con- 
tracted. It was argued for the plaintiff that these find- 
ings were immaterial because the fraud proved was 
not material to the contract sued on; since whether the 
defendant contracted with plaintiff or with any other 
lender of money to take a loan of £1(X) and pay £50 
for it, it was the same thing to th^ defendant, for, when 
the day of payment arrived, the defendant by law would 
have to pay money contracted to be paid to whomsoever 
he had contracted to pay it, and it mattered not to him 
who that person was. The court held, **the first point 
which arises is not whether the fraud was material to 
the contract entered into, but whether the fraud was 
material to the inducement which brought about the con- 
tract; and, if so, the jury having found the fact of 
fraud, I cannot doubt that the fraudulent concealing of 
the plaintiff's name was that which induced the defend- 
ant to enter into the contract upon which he is now sued, 
and was therefore material to the inducement. On what 
ground is it to be said that a defendant who has been 
induced by fraud into signing a contract cannot, when 
sued upon it, set up the well-known defense that he 
was induced by the fraud of the plaintiff to enter into 
it? If the fraud be material to the inducement it ap- 
pears to me plain that he can. And, further, I will say 
that to enter into a contract for a loan with a creditor 
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such as Isaac Gordon so that when the day for payment 
arrives, the borrower can have no possible chance of a 
day's or even an hour's grace, but on the contrary 
has the certainty of being pestered with writs and 
threats of writs and bailiffs and bankruptcy notices, 
whereby life is rendered unbearable, and health is often 
injured, is by no means, in my opinion, the same thing as 
entering into a contract for a Joan with a man who, 
when the day of payment arrives, does none of these 
things, but, on the contrary, deals in a fair and npn- 
oppressive manner; and to contract with the oppressive 
class is very much to the detriment of the borrower. I 
am by no means prepared to say that the fraud in this 
case was not material to the contract itself." See, also, 
Dawe V. Morris, 149 Mass. 188, 21 N.E. 313, 4 L.R.A. 
158,.H.&W. 333. 

63b. Representation Must Be False. The false rep- 
resentation may consist of 

(1) Actual false representation. 

(2) Active or artful concealment. 

(3) Suppression of the truth amounting to falsehood, 
i. e., withholding that which is not stated, thereby making 
that which is stated absolutely false. 

(1) Actual False Representation. The rule that 
a person to whom representations are made must not 
shut his eyes to the truth or neglect to avail himself of 
the means at hand, open equally to both parties, to ad- 
vise himself as to the true situation, cannot afterwards 
be heard to say that he was deceived by the fraudulent 
representations of the other party (Long v. Warren, 
68 N.Y. 426), has no application to cases where the 
means of ascertaining the facts are not equally within 
the knowledge of both parties or where, in the case of 
a sale, there was no examination of the property by 
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th€ purchaser, he relying upon the representations made 
to him as to the nature and character of the property. 
And, too, in such cases it is no defense, when the fraud 
is discovered, to say fiiat the plaintiff should have been 
more careful, or that he was negligent in relying upon 
such statements instead of making an independent ex- 
amination. Woodruff V. Day, 278 111. 199, 115 N.E. 
885, Schumaker v. Mather, 133 N.Y. 590, 30 N.E. 755, 
Isman v. Loring, 130 App. Div. 850, 115 N.Y.S. 963. A 
father who misrepresents the age of his boy for the 
purpose of securing employment is liable to the boy's 
employer for loss which the employer sustains by rea- 
son of the fraud. Stryk v. Minchowicz — Wis. — 167 
N.W. 246. The employer was justified in relying upon 
the fraudulent representations of the father, and it is no 
defense to say that the employer should have made an 
independent investigation as to the age of the boy. 
Lewis V, Jewell, 151 Mass. 345, H.&W. 344, Slaughter's 
Administrator v. Gerson, 13 Wall (U.S.) 379, 383. 

(2) Active or Artful Concealment. A mere non- 
disclosure or silence ordinarily does not amount to 
fraud. Where there is no relation of trust or confidence 
one is not botmd to prevent the other party's self-decep- 
tion; but if there be silence, or active or artful conceal- 
ment for the purpose of defrauding another, it is as 
effective in accomplishing the purpose as a false state- 
ment of fact. In an action for the purchase price of 
a span of mules, the buyer's defense was that he had 
rescinded the contract because of the fraud and deceit 
of the seller. The trial court found that the plaintiff, 
when he sold the mules, refused specifically either to 
warrant their soundness or to make any statement as 
to their condition, but told the defendant to examine 
them for himself. The defendant's examination failed 
to reveal that one of the mules was suffering from a 
disease : which the trial court deemed a latent and 
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material defect. At the time of the sale the seller knew 
of the existence of this disease. Immediately on dis- 
covery of the disease the buyer offered to return the 
mules to the seller. The court held that the seller was not 
entitled to recover the purchase price. "Deceit can con- 
sist in silence, when honesty requires speech, as much 
as in speech itself." Salmonson v. Horswill. — S.D.— 164 
N.W. 973. It may here be observed that there can be 
no misrepresentation, as treated under that topic, by con- 
cealment or silence. 

If a buyer makes no representation as to his financial 
condition, the fact that he is then insolvent does not 
amount to fraud. Contra, if the. nondisclosure is with 
the intent to defraud. Hotchkin v. Third National Bank, 
127 N.Y. 329, 27 N.E. 1050. 

Again, if one makes a contract without intent to per- 
form it, as buying goods on credit without an intention 
to pay for them, he is guilty of fraud. Wright v. Brown, 
67 N.Y. 1. 

One who conceals defective material or workmanship 
by the use of plugs, putty, paint, etc., is liable in an 
action for damages for deceit. Kuelling v. Lean Manu- 
facturing Co., 183 N.Y. 78. 

In the sale of animals a nondisclosure that they are 
infected with a contagious disease is fraudulent. Grigs- 
by V. Stapleton, 94 Mo. 423, 7 S.W. 421, H.&W. 327. 

(3) Suppression of Truth Amounting to Falsehood. 

The limits of the application of the third class of what 
may constitute fraud is not clearly defined, and there is 
much conflict in its application. But it is readily con- 
ceivable that a partial statement of fact may be of such 
character as to create a false impression, notwithstand- 
ing the truthfulness of the facts stated. Thus, the 
withholding of that which is not stated makes that which 
is stated false, where a merchant, in preparing a financial 
statement of his business, accurately lists all his assets 
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but omits a part of his liabilities, thereby showing his 
solvency, when, if all his liabilities had been included, 
the statement would have shown an insolvency. Stewart 
V. Wyoming Ranche Co., 128 U.S. 383, Brown v. Mont- 
gomery, 20 N.Y. 287. 

The dividing line as to when silence or the suppression 
of the truth amounts to fraud is much controverted, 
but is quite comprehensively stated as follows: "If a 
party conceals a fact (not patent) material to the trans- 
action, and peculiarly within his own knowledge, know- 
ing that the other party acts upon the presumption that 
no such fact exists, it is as much of a fraud as if the 
existence of such f«u:t were expressly denied, or the 
reverse of it expressly stated." Thomas v. Murphy, 87 
Minn. 358, 91 N.W. 1097. To the same effect is the 
following: "It is true that silence as to a material fact 
is not necessarily, as matter of law, equivalent to a false 
representation. But mere silence is quite different from 
concealment. A suppression of the truth may amount 
to a suggestion of falsehood. And if, with intent to 
deceive, either party to a contract of sale conceals or 
suppresses a material fact which he is in good faith 
bound to disclose, this is evidence of, and equivalent to, 
a. false representation, because the concealment or sup- 
pression is, in effect, a representation that what is dis- 
closed is the whole truth. The gist of the action is 
fraudulently producing a false impression upon the mind 
of the other party; and, if this result is accomplished, 
it is unimportant whether the means of accomplishing 
it are words or acts of the defendant, or his conceal- 
ment or suppression of material facts not equally within 
the knowledge or reach of the plaintiff." Stewart v. 
Wyoming Cattle Ranche Co., 128 U.S. 383. 

63c. Representation Must Relate to a Fact and 
Not to a Mere Matter of Opinion. Mere matter of 
opinion embraces expressions of expectation, and inten- 
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tion, predictions, belief and promises. A false statement 
that pertains to the future cannot constitute fraud. The 
representation must relate to the past or the present. 
Seaman v. Becar, IS Misc. 616, 38 N.Y.S. 69. Examples : 
Holding out flattering prospects is not fraudulent. 
Predictions that vendee will make a profit are not 
fraudulent. Expressed belief as to how much wheat 
land will produce, or what it will cost to build a house; 
or flourishing terms of an auctioneer that land is fertile, 
do not amoimt to fraud. Huffcut's Anson, 207, Wald's 
Pollock, 688, 689. 

In Deming v. Darling, 148 Mass. 504, it was held that 
representations that a bond "was of the very best and 
safest and was a No. 1 bond," and that "the railroad 
mortgage was good security for the bonds," though false 
and-made in bad faith, afforded no ground for an action. 
The court said that it always has been understood, the 
world over, that such statements are to be distrusted. 

An expression that property is worth so much, though 
untrue and known to be so by the vendor, is a mere 
matter of opinion and will not sustain an action of 
fraud, even though the purchaser relies upon the state- 
ment. Chrysler v. Canaday, 90 N.Y. 274. 

A statement that an article cost so much is an asser- 
tion of a fact and may be the basis for an action of 
fraud. Fairchild v. McMahon, 139 N.Y. 290, Townsend 
V. Fellhousen, 156 N.Y. 618, 627. 

The tendency of the courts is to restrain rather than 
increase the liberty of "dealers' talk" or "puffing" in 
the sale of property. In Foote v. Wilson — ^Kan. — 178 
Pac. 430, (1919) the court characterized such talk as 
being an unwarrantable perversion of the truth. So, too, 
in a criminal prosecution for dishonest advertising 
through the mails, the Supreme Court of the United 
States held that even though sellers give purchasers 
value received, they are guilty of fraud if by exaggerated 
advertising propaganda they have led the purchasers to 
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expect more. The court said: "Mere 'puffing' might 
not be within its meaning, (of this, however, no opin- 
ion need be expressed,) that is, the mere exaggeration 
of the qualities which the article has; but when a 
proposed seller goes beyond that, assigns to the article 
qualities which it does not possess, does not simply 
magnify in opinion the advantages which it has, but in- 
vests advantages and falsely asserts their existence, he 
transcends the limits of 'puffing' and engages in false 
representations and pretenses." United States v. New 
South Farm, 241 U.S. 64. A declaration of an intention 
was held to be a material existing fact in Adams v. Gillig, 
199 N.Y. 314, 92 N.E. 670. See, also, Gabriel v. Graham, 
168 App. Div. 847. Where a medical college, in order to 
induce one to become a student, promised to make him 
a D.M.D. after pursuing a course of study for three 
years, it was held, in Kerr v. Shurtleff — Mass. — 105 N.E. 
871, to be a statement of fact, and if false, was a mis- 
representation of fact sufficient to form the basis of an 
action for deceit. 

As a rule a misrepresentation as to law and its effect 
upon a contract cannot be the basis of an action for 
deceit. Duffany v. Ferguson, 66 N.Y. 482, Starr v. 
Bennett, 5 Hill 303. But where there is a fiduciary rela- 
tionship existing between the parties, the one may be 
justified in relying on the representations of the other as 
to what the law is. Haviland v. Willets, 141 N.Y. 35, 
Motherway v. Wall, 168 Mass. 333, 47 N.E. 135. 

"Trust and confidence reposed in a brother-in-law 
by his widowed sister-in-law requires the utmost good 
faith and fair dealing in any contract of sale between 
them. A misrepresentation of the law by the brother- 
in-law to his sister-in-law, whereby she is led to believe 
her title to property held by her is invalid, and on this 
account she sells it to him, which sale is- much to his 
advantage, vitiates the sale at her election, even though 
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such representation was made in good faith/' Sims v. 
Ferrill, 45 Ga. 585. 

Where one person is ignorant as to the legal effect 
of a transaction and is compelled to rely on the superior 
knowledge of the other, who knows of such ignorance 
or unfamiliarity, relief will be granted in case of loss 
or injury. This rule must be cautiously applied. Cooke 
V. Nathan, 16 Barb. 342. 

Ignorance of foreign laws and laws of other States 
is one of fact, and misrepresentation thereof is a mis- 
representation of a fact. Haven v. Foster, 9 Pickering 
112, 19 Am. Dec. 353, Vinal v. Improvement Co., 53 
Hun 247, 6 N.Y.S. 595, Epp v. Hinton, 91 Kan. 513, 
L.R.A. 1915a, 675. 

63d. Representation Must Be Made With Knowl- 
edge of Its Falsehood or With Reckless Disregard as 
to Whether It Be True or False. Ordinarily no action 
for deceit will be for an untrue statement which is be- 
lieved by its maker to be true. It must be made with 
knowledge of its falsity. But a positive statement by one 
when he knew that he had no information sufficient tp 
warrant his belief in the truth of such statement is quite 
as fraudulent as if he knew it to be false. Kountze v. 
Kennedy, 147 N.Y. 124, 41 N.E. 414. It is just as 
fraudulent for a person wilfully to misrepresent his 
state of mind or belief as wilfully to misrepresent any 
other matter of fact. 

^7n such cases," said a Massachusetts court, "the 
fraud consists in stating that the party knows the thing 
to exist when he does not know it to exist; and if he 
does not know it to exist he must be deemed to know it 
does not." Chatham Furnace Co. v. Moffatt, 147 Mass. 
403, 18 N.E. 168, H.&W. 338, Lehigh Zinc & Iron 
Co. V. Bamford, 150 U.S. 665, Hadcock v. Osmer, 
153 N.Y. 604, 47 N.E. 923. Therefore, in order to con- 
stitute fraud, it is not essential that the party should 
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actually know his statement to be false. Stimson v. 
Phelps, 9 Colo. 33, 10 Pac. 290, Throckmorton's Cases, 
Cont. 193. 



63e. Representation Must Be Made With Intent 
That It Be Acted Upon By the Injured Party. The 

representations must have been made with intent to 
deceive the other party. A party is not liable for 
representations addressed to others in no wise con- 
nected with the plaintiff. Brackett v. Griswold, 112 
N.Y. 454, 20 N.E. 376, Back v. Truck, 57 Hun. 588, 
10 N.Y.S. 884. But. where a false representation is 
made to the public at large, as in a case where a 
corporation in its prospectus asks for subscriptions for 
the purpose of influencing the action of any individual, 
any person acting upon it and sustaining injury thereby 
may maintain an action for fraud. Green v. Mer- 
cantile Trust Co., 60 Misc. 193, 111 N.Y.S. 802. This 
doctrine has been applied to cases where false statements 
have been made to commercial agencies for the purpose of 
obtaining fictitious ratings and thereby securing credit. 
But if the plaintiff did not rely on or if he knew of the 
false rating, he cannot recover. Tindle v. Burkett, 171 
N.Y. 520, 64 N.E. 210. For a collation of the authorities 
and the extent of the application of this doctrine, see 
Greene v. Mercantile Trust Co., 60 Misc. 193, 111 
N.Y.S. 802. 

An action by a third person for fraud and deceit will 
lie against a manufacturer who conceals a defect in an 
article, which, by its use, injures the third party, and 
this, too, even though there is no direct privity between 
the manufacturer and the injured person. "The manu- 
facturer of a land i*oller who uses in its construction 
a tongue made of wood unfit for the purpose in that 
it was cross-grained, had a knot in it and also a knot- 
hole, and who plugs up the hole, and then by means 
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of putty and paint conceals the defects so that they 
cannot be seen by inspection, is liable in an action for 
damages for fraud and deceit for injuries sustained 
in consequence of such defects by a person who pur- 
chased the machine . from a dealer who had purchased 
it from another dealer to whom the manufacturer had 
sold it." Kuelling v. Roderick Lean Manufacturing Co., 
183 N.Y. 78, 75 N.E. 1098. 

63f. That the Other Party Relied on the Repre- 
sentation and Thereby Was Deceived. There must be 
both deception and injury. The plaintiff cannot be 
deceived if he knows that the representation is false. 
And even when false, if the plaintiff does not rely on 
such representation, or makes an investigation for him- 
self and acts on his own erroneous judgment, no relief 
will be granted. Farnsworth v. Duffner, 142 U.S. 43, 
Southern Development Co. v. Silva, 125 U.S. 247, 
Hotchkin V. Third National Bank, 127 N.Y. ii7, 27 N.E. 
1050. 

The fraud must not only deceive, but must result in 
an injury or damage to the plaintiff; otherwise he can- 
not recover. Taylor v. Guest, 58 N.Y. 262. Where 
plaintiff sued for damages for fraudulently inducing her 
to release a claim, the court held she had no cause of 
action unless her original right of action had a value 
greater than the consideration paid for the release. Urtz 
V. New York C. & H. R.R. Co., 202 N.Y. 173, 95 N.E. 
711. 

64. Remedies For Fraud. Fraud renders a con- 
tract voidable at the option of the injured party. Conrow 
V. Little, 115 N.Y. 387, H.&W. 346. Even though the 
contract recites that it is made under the representations 
therein expressed and no other and should be incon- 
testible for fraud, yet the defrauded party is not 
estopped from his remedies. One cannot grant im- 
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munity to himself from the consequences of his own 
fraud, Bridger v. Goldsmith, 143 N.Y. 424, 38 N.E. 
458. One suing for damages for fraud must allege and 
prove misrepresentation, falsity, knowledge, deception, 
and injury. Urtz v. New York Cent & H.R.R. Co., 202 
N.Y. 170, 95 N.E. 711. 

The defrauded party is hot restricted to a single 
remedy. He may affirm the contract and sue for 
damages or may sue for a rescission. If he elects to 
rescind and recover the consideration paid, he may do 
so by restoring or offering to restore the thing received, 
or he may sue for a rescission of the contract. It should 
be observed that an important distinction lies between 
an action for a rescission and an action based on a prior 
rescission. In the latter instance the defrauded party, 
without the aid of a court of equity, and of his own 
volition, rescinds, while in the former he asks the court 
to make the rescission for him. Heckscher v. Eden- 
born, 203 N.Y. 210, 96 N.E. 441, Hedges v. Pioneer 
Iron Works, 166 App. Div. 208, 151 N.Y.S. 495, Vail v. 
Reynolds, 118 N.Y. 297, 23 N.E. 301, H.&W. 346. In 
a very recent case (Wood v. Dudley, 188 App. Div. 
136), the remedies of a defrauded party are stated as 
follows : " ( 1 ) He may rescind the contract by promptly 
tendering back all that he has received under it. He 
may then bring an action at law upon the rescission 
to recover back what he has paid or (2) defend an 
action brought against him on the contract, setting forth 
the fraud and rescission as a defense. (3) He may bring 
an action in equity for rescission, the tender may be 
made in the complaint and must be kept good at the 
trial, and the court will adjust the relief as equity re- 
quires upon the facts established. (4) He may affirm 
the contract and sue for his damages. (5) If sued upon 
the contract, he may counterclaim his damages." 

The limitations on the right to rescind a fraudulent 
contract are as follows : 
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1. A party cannot rescind a contract after affirm- 
ing it. The affirmation may be by suing or otherwise 
acting upon it after a discovery of the fraud. Bach v. 
Tuch, 126 N.Y. 53. 

2. Delay in rescinding after a discovery of the fraud — 
laches. Strong v. Strong, 102 N.Y. 69. 

3. Consideration must be returned as a condition pre- 
cedent to the right to rescind. Gould v. National Bank, 
86 N.Y. 75, 99 N.Y. 333.. 

When he acts promptly, a party may repudiate the 
contract, even though the other party cannot be placed 
in statu quo. The law will not undertake to indemnify 
the guilty for expenditures made in the prosecution of 
his fraudulent purpose. Guckenheimer v. Angevine, 81 
N.Y. 394, Hammond v. Pennock, 61 N.Y. 145. 

The following are the exceptions to the rule requiring 
the consideration to be returned as a condition precedent 
to the right to rescind : 

a. Where the consideration is destroyed, or where 
taken from the control of the defrauded party without 
his fault. Hammond v. Pennock, 61 N.Y. 145. 

b. Where the consideration is of no value. Babcock 
V. Case, 61 Pa. St. 427. 

c. If, by natural causes or reasonable use, the value 
of the consideration is diminished, it may be returned in 
its depreciated condition. Baker v. Lever, 67 N.Y. 304. 

The right to rescind may be lost by third persons ac- 
quiring rights under the contract. If a fraudulent 
vendee sells the goods to a bona fide purchaser, the 
vendor's only remedy is an action for damages. An 
assignment by a fraudulent vendee to a bona fide credit- 
or in payment of a pre-existing debt would not pass title, 
because the creditor is not a bona fide purchaser. Parker 
V. Connor, 93 N.Y. 118, Hotchkin v. Third National 
Bank, 127 N.Y. 329. 
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If possession of the property alone and not the title 
is obtained, the sale may be rescinded, even as against 
an innocent purchaser, because the person in posses- 
sion has no title and. therefore, can give none. Kinsey 
V. Leggett, 71 N.Y. 387. 

If the fraud goes to the identity of the person, and 
not to the quality of the goods or circumstances of the 
sale, the contract may be voidable for fraud (Phelps v. 
McQuade, 220 N.Y. 232), or void for mistake. Mercan- 
tile National Bank v. Silverman, 148 App. Div. 1. The 
question turns on how the mistake as to identity was 
brought about, i. e., whether by correspondence or by 
sight and hearing — face to face. 
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CHAPTER VI. 

DURESS. 

65. Defined. Duress consists of threats of actual 
violence against, or imprisonment of, a person. When 
the acceptance of an offer is obtained by these means, 
the acceptor does not act of his own free will. His 
consent is not voluntarily given. There is much dicta 
for holding that it is duress to overcome a mind of 
"ordinary firmness*' or "ordinary courage." This is 
not good law. The law considers the quality of the 
contracting minds and holds the apparent consent of 
a timid person or one of inferior intellect as valid as 
that of the strongest and most independent mind, though 
the latter would not have been enthralled^ where the 
former was. Adams v. Irving National Bank, 116 N.Y. 
606, 23 N.E. 7, Galusha v. Sherman, 105 Wis. 263, 81 
N.W. 495, 47 L.R.A. 417, Throckmorton's Cases, Cont. 
200, H.&W. 354. 

66. Duress at Common Law. At common law there 
are two kinds of duress: (a) duress per minas; (b) 
duress of imprisonment. 

67. Duress per Minas. Duress per minas is fear of 
loss of life or of limb, and fear of mayhem. Many 
modern English decisions restrict the operation of the 
rule within the limits mentioned, and hold that the 
procuring of contracts by assault and battery is not 
duress. The reason is that a mere assault and battery 
is not of a nature to overcome the will of a prudent 
man because he can have adequate redress at law. 
Parsons adopted the English rule. Brown v. Pierce, 
74 U.S. 205, at pp. 215 and 216. The better authority 
holds that fear of battery is duress because it prevents 
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free consent. Foshay v. Ferguson, 5 Hill 154, Eadie v. 
Slimmon, 26 N.Y. 9, at p. 12, Morse v. Woodworth, 
155 Mass. 378; H.&W. 348. 

68. Duress of Imprisonment, (b) Duress of imprison- 
ment is any restraint of a person's liberty. It may occur 
on the street, as well as in prison. Unlawful imprison- 
ment is, in all cases, duress. "Duress of imprisonment 
is where there is an arrest for an improper purpose 
without just cause, or where there is an arrest for a 
just cause but without legal authority, or for a just 
cause but for an unlawful purpose, and the rule is that 
in either of these events the party arrested, if he was 
thereby induced to enter into a contract, may avoid it 
as one produced by duress." Baker v. Morton, 79 U.S. 
150, at p. 158. 

At common law legal imprisonment could not con- 
stitute duress, but the modem doctrine is that if im- 
prisonment is legal, yet if process is sued out maliciously 
and without probable cause and for unlawful purpose, as 
where legal arrest is made to force payment of a private 
demand, it is duress. Osborne v. Robbins, 36 N.Y. 
365. The test is the improper purpose, whether with or 
without just cause, even though the process is legal. 
Schoener v. Lissauer, 107 N.Y. Ill, 13 N.E. 741. Un- 
less the threats operate upon the mind and induce the 
agreement it cannot be duress. Barrett v. Weber, 125 
N.Y. 18. The cases tend to assimilate duress to the 
doctrine of undue influence. Adams v. Irving National 
Bank, 116 N.Y. 606, 23 N.E. 7, Eadie v. Slimmon, 
26 N.Y. 9. A threat to institute a civil action or to 
levy an attachment or execution is not duress; nor is 
the refusal to pay the balance due on a contract unless 
certain work is performed. Doyle v. Rector of Trinity 
Church, 60 Hun 586, 15 N.Y.S. 626. So, too, the refusal 
of a labor union to supply help, unless the defendant 
would execute his note to the union for a sum charged 
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by it for its assistance, is not duress. Grabosski v. 
Gewerz, 17 N.Y.S. 528, Clark, Cont. 303. 

69. Duress of Goods. At common law there could 
not be a duress of goods. There is some modern doc- 
trine to the same effect. But most courts hold, however, 
that duress of goods under oppressive circumstances, 
such as threatening to destroy or detain, or actually 
detaining another's property, may avoid a contract made 
under such circumstances. Baldwin v. Liverpool Steam- 
ship Co., 74 N.Y. 125, Foshay Vi Ferguson, 5 Hill 154. 
It is duress to compel owners of goods to submit to 
illegal demands in order to obtain possession of them. 
McPherson v. Cox, 86 N.Y. 472, Baldwin v. Timber Co., 
65 Hun 625, 20 N.Y.S. 496, For illustrative cases, see 
Clark, Cont. note, p. 302. 

70. Duress by Whom. The duress must be exer- 
cised by a party to the contract or by some one repre- 
senting him. Fairbank v. Snow, 145 Mass. 153, Sherman 
v. Sherman, 20 N.Y.S. 414. 

71. Duress Against Whom. The duress must be exer- 
cised against the contracting party. The law also regards 
one as under duress who enters into a contract to relieve 
a very near relative, as a husand, wife, parent or child. 
A brother-in-law is not a near blood relative within this 
rule, and, therefore, a contract made under duress to re- 
lieve him would be binding, because duress has no effect 
where the contract is to relieve a stranger or one not 
coming within the above rule. Adams v. Irving National 
Bank, 116 N.Y. 606, Wright v. Remington, 41 N.J.L. 48, 
Solinger v. Earle, 82 N.Y. 393. 

Illustrative case: 

The threat made by a husband that unless his wife 
would sign a note he would poison himself, whereby she 



Digitized by VjOOQlC 



80 Law of Contract. 

was induced to sign it, does not amount to duress, since 
"the maker and object of the threats were the same/' 
Wright V. Remington, supra. See, also, Insurance Co. 
V. Meeker, 85 N.Y. 614, Girty v. Standard Oil Co., 1 App. 
Div. 224. 

72. Effect of Duress. Duress renders a contract void- 
able at the option of the injured party. O.P.R.R. Co. 
V. Forest, 128 N.Y. 83, 28 N.E. 137. 

73. Ratification. A party who claims a contract 
was executed under duress must disclaim the contract 
promptly or give some evidence of a repudiation thereof, 
as a subsequent recognition of it is equivalent to a rati- 
fication. Buck v. Houghtaling, 110 App. Div. 52, 96 
N.Y.S. 1034. If he remains silent, keeps the property 
received, or recognizes the contract by making payments 
thereon, he will be held to have waived the duress. 
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CHAPTER VU. 

UNDUE INFLUENCE. 

74. Defined. A contract, deed, gift, or will, obtained 
from a person whose confidence has been abused or 
whose will has been constrained by unfair means or im- 
portunities which he is too weak to resist, will be vacated. 
Green v. Roworth, 113 N.Y. 462, 21 N.E, 165. 

75. Of What It Consists. Undue influence consists 

1. In the use by one of power arising out of his 
relationship with another. 

2. In taking an unfair advantage of the weakness of 
another's mind. , 

3. In taking a grossly oppressive and unfair advan- 
tage of another's necessities or distress. Clark, Cont. 305, 
Doheny v. Lacy, 168 N.Y. 213, 61 N.E. 255, H.&W. 359. 

76. Presumption of Undue Influence. When parties 
occupy a fiduciary relation, equity presumes the exercise 
of undue influence, and the burden of proof to show 

'that the transaction is just and fair is upon the person 
taking the securities, contracts, etc., enuring to his bene- 
fit. Fisher v. Bishop, 108 N.Y. 25, Hall v. Perkins, 3 
Wend. 626, H.&W. 357. 

77. Relationship of Parties. "Parental relations," 
which "fiduciary relations" includes, applies not only to 
the actual relation of parent and child, and of one standi 
ing in loco parentis to the child, but extends to husband 
and wife, brother and sister, and to all cases in which 
one member of a family, who, from age, character or cir- 
cumstances, exercises superior authority in the family. 
Green v. Roworth, 113 N.Y. 462, 21 N.E. 165, Cowee v. 
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Cornell, 75 N.Y. 91, Hall v. Perkins, 3 Wend, 626, H.&W. 
357, Allen v. La Vand, 213 N.Y. 322. 

Antenuptial agreements, because of the confidential 
relations between the parties, while valid when fairly 
made, are guarded with the utmost care. The law 
presumes against the validity of such contracts. Pierce 
V. Pierce, 71 N.Y. 154. 

78. Gift from Parent to Child. The syllabus of the 
United States Circuit Court of Appeals, in the case of 
Sawyer v. White, 122 Federal Reporter 223, shows the 
following facts : A father, eighty-eight years of age, who 
had been a paralytic for fifteen years, and so feeble that 
he had required constant attendance and assistance, had 
intrusted his business to his son, who had managed it for 
him and had supplied his wants with rare assiduity and 
kindness. The father had perfect confidence in this son, 
and was grateful to him for his kindness. For many 
years he had intended to give his property to him at his 
decease. His mind was impaired, his powers of speech 
and locomotion were very limited, but he knew what he 
was doing, and he intentionally conveyed land worth 
$20,000 to this son without any actual consideration; so 
that the son of a deceased daughter received no part of 
it. The court held that the deed was not void on account 
of the lack of mental capacity, the fiduciary relation, 
or undue influence. In determining the competency of 
of a grantor to execute a deed, said the court, the question 
is not whether or not his mental powers were impaired, 
or whether or not he had ordinary capacity to do business 
when he executed it, but whether or not he had any — 
the smallest — capacity to understand what he was doing, 
and to decide intelligently whether or not he desired to 
do it. The existence of a fiduciary relation between a 
parent and his child is not necessarily fatal to a deed 
or gift from the former to the latter, because such a 
deed or gift is natural and reasonable, and is sustained 
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by the presumption that it was inspired by parental affec- 
tion and devotion. The affection, confidence and grati- 
tude of a parent to a child which inspires a deed or gift 
is a natural and lawful influence, and will not render the 
deed or gift voidable, unless this influence has been so 
used as to confuse the judgment and control the will of 
the donor. 

79. Other Confidential t^elations. Other confiden- 
tial relations, not arising out of family ties, may raise the 
presumption of undue influence. The most frequent of 
these relations are: 

1. Trustee and beneficiary. 

2. Principal and agent. 

3. Attorney and client. 

4. Doctor and patient. 

5. Guardian and ward. 

McParland v. Larkin, 155 111. 84, 39 N.E. 609, Throck- 
morton Cases, Cont. 212, Marx v. McGlyiin, 88 N.Y. 358. 

80. Mental Weakness. Undue influence may be 
procured by working upon the fears and hopes of weak- 
minded persons, by artful and cunning contrivances, by 
constant pressure, persuasion and effort, so that the per- 
son is not left to act intelligently and understandingly. 
Marx V. McGlynn, 88 N.Y. 358, Rider v. Miller, 86 
N.Y. 507. 

Influence obtained by modest persuasion and argument, 
or by mere appeals to the affections, properly cannot con- 
stitute undue influence. Latham v. Udell, 38 Mich. 238, 
Marx V. McGlynn, 88 N.Y. 358, at p. 371, Lamport v. 
Smedley, 155 App. Div. 516, 140 N.Y.S. 567. 

81. Necessities and Distress. A court of equity will 
not interfere merely because a bargain is hard or un- 
reasonable. Whether a man's bargains are wise or un- 
wise is not, ordinarily, a subject for legal or equitable 
relief, and this is true, even though one of the parties is 
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a "reckless, dissipated, improvident, and weak-minded 
young man." Parmelee v. Cameron, 41 N.Y. 392. But 
there are cases in which equity will give relief, as where 
a person has acted under great hardship or oppression. 
This principle is usually applied to expectant heirs, rever- 
sioners, and holders of other expectant interests where 
the amount or value of the interest sold and time of 
enjoyment are uncertain and which were disposed of at 
an inadequate price. The reason for the rule is not to 
allow advantage to be taken of a man's present neces- 
sities that will deprive him of a future estate without 
reasonable compensation. But where the expectant in- 
terest has become vested, the rule granting relief does 
not apply because the interest is not "expectant." 
Parmelee v. Cameron, 41 N.Y. 392. 

82. No Presumption. Where the relation between the 
parties does not raise a presumption of influence, the 
burden of proof rests on the donor or promisor to 
show that in fact undue influence was exercised. If 
this can be shown the courts will give relief. Cowee 
V. Cornell, 75 N.Y. 91, Doheny v. Lacy, 168 N.Y. 213, 
61 N.E. 255, 

83. Elffect of Undue Influence, The only effect of 
undue influence is to render the contract voidable at the 
option of the oppressed party. The remedies are the 
same as in cases of fraud, with but one qualification. 
When fraud is discovered there may be an affirmance of 
the contract with the right to sue for damages, but in 
cases of undue influence, to make the affirmance valid 
the dominant influence must have been released. White 
V. Ross, 160111. 56, 43 N.E. 336, Clark, Cont. 313. 
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PROBLEMS FOR REVIEW. 

1. B persuaded D to take an agency for the sale of washing 
machines. D at first declined because he was illiterate, but 
finally yielded to importunities and signed papers for the 
agency. One turned out to be a note held by a bona fide 
purchaser, who sues D. D testifies that he signed no other 
papers than the two contracts of agency; that no other papers 
were offered him to be signed, and that he never signed such 
a paper as this note. Should the plaintiff succeed? 

2. A fraudulently represents to C that he is B*s brother, 
and C sells to B through A as his agent. A, having obtained 
possession of the goods, sells them to third parties, who are 
bona fide purchasers. What are Cs rights? 

3. (a) A sells B a bar of gold, and delivers a bar of brass, 
(b) C sells D this barrel of apples, which turns out to be' a 
barrel of potatoes. What are the rights of. the respective 
parties? 

4. Damaged flour, divided into two classes, was offered for 
sale at auction. One class, slightly damaged, was offered by 
the barrel in which it was origfinally packed. The other, much 
damaged, had been repacked, and was offered by the pound 
as repacked flour or "dough." The sale took place in an 
auction room; the flour was in the street outside. After the 
auctioneer had sold, as he thought, all of the first class, he 
offered for sale the second class, stating the difference between 
the two classes. The plaintiff selected by their numbers two 
rows as the flour he would take. These rows were made up 
of barrels of flour of the first class, accidentally placed there 
without the knowledge of the owner or the auctioneer. Has 
seller any relief? 

5. A and B exchange property, A giving to B a deed of 
a house and lot in New York for a tract of land in Iowa. 
Neither party had seen the land in Iowa. B's agent, however, 
claimed to have seen the land, and described it as good, dry 
and tillable, but, in fact, it was wet, marshy and unfit for 
cultivation. It turned out that the agent was mistaken in 
the land he saw. A few months after the discovery, a de- 
mand was made for the reconveyance of the house and lot. 
What are A's rights? 
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6. A sells ^ what both believe to be an uncut diamond. 
It turns out to be of no value whatever. What remedies, if 
any, has B? 

7. A sells B a violin for $25. Subsequently he discovers 
he made a mistake and should have asked $200, and seeks to 
have the contract annulled. Should he succeed? 

8. A sells B a piece of glass. B thinks it is cut glass. A 
knows that B thinks so, and knows that it is not. Upon dis- 
covery of the mistake B seeks to rescind the contract. Should 
he succeed? 

9. A sold tobacco to B by sample, etc. B notified A that 
the quality was inferior to sample, but instead of returning 
it to vendor, made it up into cigars, and then claimed damages 
for breach of warranty. What are the rights of A and B ? 

10. On July 1st, A informed a merchant tailor that all 
his cloth was thoroughly sponged before sale and delivery. 
On July 15th, A, by written agreement, sold to the tailor 
1,000 yards of cloth. The contract was silent as to whether 
or not the goods had been sponged. The tailor, upon dis- 
covery that the goods had not been sponged, sued for 
damages because of the representation made to him July 
1st. Can he succeed? 

11. Defendant obtained credit by representing in good 
faith that he was solvent. A subsequent examination of his 
books showed him to be insolvent at the time credit was 
obtained. Plaintiff seeks to recover goods. Can he succeed? 

12. Defendant, through his agent, sold a flock of sheep 
to plaintiff.. Soon after the sale a disease known as the 
"scab" made its appearance, from which many of the sheep 
and lambs died. It was proven that defendant knew the 
sheep were diseased and also that the disease was contagious. 
The purchaser mixed these sheep with others which he 
owned before the purchase was made, thereby causing great 
loss. Should plaintiff recover in an action for deceit? If so, 
is his claim limited to the loss of the sheep purchased? 

13. Defendant leased to plaintiff land, which he repre- 
sented to contain 5,000 tons ore in his ore bed. The mine 
had been worked out and the coal was in an adjoining mine. 
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The plan of survey of the mine was not correct. Defendant 
had not verified the plan, but relied on it. Should plaintiff 
recover on the ground of fraud for damages sustained? 

14. Plaintiff took notes of a corporation, that alleged, by 
certificate filed with Mass. Com. of Corp., that capital of 
$150,000 was paicl in full and that patents, valued at $149,- 
000, had been obtained. The corporation was formed in 
Maine. The plaintiff obtained his information from certificate 
filed in Massachusetts, which filing was required by law. 
The plaintiff relied on the representations, as contained in 
said certificate, which were false. Should he recover in an 
action for deceit? 

15. Defendant, falsely and with intent to deceive, repre- 
sented, in the sale of a farm, that there was no quack grass 
on the farm except in a small lot. There were many places 
on the farm where quack grass was growing, which seri- 
ously affected the farm. Plaintiff relied upon the repre- 
sentations and was thereby deceived. It appeared he was 
on the farm and had full opportunity to examine it. He went 
across fields several times where quack grass was growing. 
He knew what it was, but it did not appear that he examined 
or looked with a view to discover it. Is plaintiff entitled to 
damages for false representations? 

16. A, while trading horses with B, said his horse would 
sell for $200. B finds that he cannot get even $75 for the 
horse and sues for deceit. Should he succeed? 

17. Suppose, in case No. 16, A had said that he had been 
offered $200 for the horse. Would that alter your opinion? 

18. A made a representation intending to deceive B. C 
acted upon it and was injured. Can C recover? 

19. A, being attacked by robbers, borrows money of B to 
comply with their demands. When sued by B, A sets up 
duress as his defense. Is it good? 

20. A and B settle a disputed claim by B promising to pay 
A $9,000. When sued, B sets up a defense (a) that he could 
prove he did not originally owe A anything; (b) that a threat 
was made to arrest him for the wrong he had done the plain- 
tiff. Should A recover? 
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21. A, while abroad, authorizes his agent to collect certain 
debts. Among his debtors is B, who owes $1,000. The agent 
dies before A's return. When A returns he finds among his 
papers no evidence that B paid his agent. B claims to have 
paid. The dispute is finally compromised by B paying $500. 
Afterwards A concludes that B did not, in fact, pay his agent, 
and claims that he was induced by fraud to enter into the 
compromise. Has A any remedies? If so, how should he 
proceed? 

22. Plaintiff purchased a mine from defendant, relying on 
his representations that it contained a great many tons of ore. 
There was no ore in the mine, and defendant knew this fact 
Plaintiff seeks to rescind the contract. Should he succeed? 

23. The defendants, owners of a promissory note which 
they had taken in the ordinary course of business, sold it 
through brokers to the plaintiffs. It was afterwards as- 
certained that, two hours before the sale, the makers of the 
note had made a "voluntary assignment of all their assets 
for the benefit of their creditors," to be administered under 
the insolvent laws of Ohio, of which State they were re- 
sidents. Neither the parties to this, nor the brokers employed 
by the defendants, knew of the assignment at the time of the 
sale, but they all supposed that the makers were doing busi- 
ness as heretofore. The plaintiffs seek to recover the amount 
paid for the note, on the ground that there was a mutual 
mistake of the parties as to the thing sold, and therefore 
no contract was completed between them. How should the 
■court decide? 

24. A, being entitled to an estate during the life of B, 
Agrees to sell it to C. B was dead at the time of the agree- 
ment; but both parties were ignorant of the fact. C sues A 
on the contract. Judgment for whom? 

25. A owns a ten acre tract of land, five acres of which 
are in Evanston and five in Chicago. Four acres of the 
Evanston land are separated from the rest of the tract by a 
fence. B, supposing that the whole tract of land lies in 
Evanston, says to A: "How much will you take for your 
Evanston property?" and A replies: "$8,000." Th^ whole 
tract of land is worth $9,000, and the four acres fenced off 
in Evanston are worth $7,000. B accepts his offer, thinking 
A means to sell his whole tract, whereas A is thinking only 
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of the four acre tract. B draws up a deed, by which A 
conveys to B "all my land in Evanston," and A signs the 
deed. A seeks to have the deed reformed so as to apply only 
to the four acre tract, while B seeks to have the deed re- 
formed so as to include the whole tract. What should the 
court decree? Why? 

26. A writes to B, intending to offer him $100 for a certain 
horse. By mistake, the decimal point is omitted, and A 
writes *$10000" instead of $100.00. B accepts A's offer, 
delivers the horse, and then brings suit for $10,000. By the 
terms of A's offer, B was to warrant the soundness of the 
horse. The horse, if sound, would be worth $200, but certain 
defects render it worth only $150. A files a general denial in 
B's suit, and brings a cross-action against B for breach of B's 
warranty, claiming $50 damages. How much can B recover 
in the first action? How much can A recover in the second? 

27. B wishes to buy Blackacre of A, and to sell Whiteacre. 
A induces B to sign a contract to buy Blackacre for $2,000, 
as B supposes. A so contrives to arrange the papers, how- 
ever, that B's signature is actually written at the foot of a 
promissory note for $5,000. At the same time A induces B 
to sign a contract to sell Whiteacre for $1,000, by represent- 
ing to B that the price stipulated in the contract to be paid 
for Whiteacre is $2,000. What are the respective rights of A 
and B at law and in equity with reference to the promissory 
note and to the contract for the sale of Whiteacre? 

28. R had an insurance policy for $6,000 upon the life of 
her husband. During the existence of the policy the husband 
left R, and his whereabouts remained unknown to her and to 
the insurance company for fifteen years. At the end of this 
time the wife found that the payment of premiums upon the 
policy had become too burdensome, and, therefore, made an 
agreement with the company to surrender the $6,000 policy 
and take a paid-up policy for $2,500. This exchange was 
made. Some time after this it was ascertained by R that 
her husband had died before this exchange of policies. She 
thereupon brought this suit to compel the reinstatement of 
the $6,000 policy, and to recover that amount. Should she 
succeed? 

29. A owed B $500; B insisted upon payment. A told B 
that he did not know where he could get it and asked B if 
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he must have it. B said, "'Yes," and told A that X might 
make him a loan. B knew X, and gave A the following note 
to him: "Mr. X: Mr. A is good for any loan you may make 
him." X did not know A, but knew B, and made the loan 
on the strength of B's statement. A, contrary to B's belief, 
was insolvent. May B be charged with fraud? Why? 

30. When the defendant interested the complainant in the 
acquisition of a leasehold, he stated that it could be obtained 
for $60,000, but when the negotiations were actually entered 
into the owner demanded $65,000. What remedy, if any, has 
the complainant? Reid v. Shaffer, 249 Fed. 553. 

31. The defendant stated to the plaintiff that he desired to 
purchase a portion of his vacant lot, located in a residence 
district, for the purpose of building a dwelling thereupon. 
Immediately after the purchase, the defendant proceeded to 
arrange for building a public garage on the lot, the con- 
struction of which would greatly damage the plaintiff's re- 
maining property. What are the rights of the plaintiff? 

32. Plaintiff was an individual trading under the name of 
the Cambria Coal Co., and contracted for the purchase of 
coal on credit from the defendant. Three days after the 
signing of the contract, defendant company wrote to the 
Cambria Company asking it "where the company was in- 
corporated, a list of officers and directors, and the amount 
of capital paid in." Defendant, on being informed that 
plaintiff was an individual doing business under a trade name, 
and was not incorporated, replied that it had supposed the 
Cambria Coal Company to be a regularly incorporated com- 
pany with a paid-in capital, and that it could not extend 
credit to plaintiff as an individual. Is the fact that defend- 
ant mistakenly supposed that it was dealing with a corpora- 
tion and not with an individual (a mistake induced by 
plaintiff's trade name), a defense to a suit by plaintiff on the 
contract? Suppose defendant had received an advance 
payment? Fifer v. Clearfield Co., 103 Md. 1, 62 Atl. 1122. 

33. Must one return or tender back the consideration re- 
ceived for a release of a claim for personal injuries obtained 
by fraud, as a prerequisite to rescinding contract and suing for 
the damages resulting from the injury; or is it sufficient that 
the amount be deducted from the verdict if one be obtained 
against the defendant? Pattison v. Seattle Co., 116 Pac. 1089, 
35 L.R.A. (N.S.) 660, note. 
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34. Suppose A, knowing there is a mine in the land of B, 
of which he knows B to be ignorant, enters into a contract 
to purchase the land of B, leaving B in ignorance of the 
existence of the mine. Is the contract invalid? Is A obliged 
to disclose the secret? Suppose that the vendee, when in- 
terrogated, denies any knowledge of a mine or misleads the 
owner into the belief that the land is valuable only for 
timber? If the contract is voidable, is it invalidated by lack 
of agreement or because the agreement was unfairly obtain- 
ed? 
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CHAPTER VIII. 

CAPACITY OF PARTIES. 

84. In General. Mutuality of consent also involves 
the question of contractual capacity or capability of as- 
senting. This is not so, however, in the case of quasi 
contractual obligations, for the liability in such cases rests 
upon a duty imposed by law and this duty may be im- 
posed on persons who have no capacity to give assent, — 
as unconscious persons, infants, limatics, etc. Con- 
tractual obligations require not only assent, but that the 
assent be given by persons who are capable of con- 
tracting. 

The discussion of this topic will be from the negative 
point of view, i. e., pertaining to those who are or who 
may be incapacitated. It necessarily follows, then, that 
those who are not incapacitated have contractual ca- 
pacity. The question of incapacity may arise with : 

1. United States and States, 

2. Corporations, 

3. Infants, 

4. Insane persons, 

5. Drunken persons, 

6. Spendthrifts, 

7. Married wonjen, 

8. Aliens, 

9. Convicts, etc. 

85. United States and States. The capacity of the 
United States and States to contract is co-extensive with 
the duties and powers of government. Therefore, for 
the purposes of government they have full contractual 
capacity. This is purely incidental to the general rights 
of sovereignty. Wilson v. Shaw, 204 U.S. 24, Danolds 
V. New York, 89 N.Y. 36. 
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While sovereign states may sue on contracts, yet by 
virtue of the eleventh amendment to the Constitution of 
the United States, no action can be brought by an indivi- 
dual against a sovereign state without its consent or with- 
out permission granted by some statutory or constitutional 
provision. Galbes v. Girard, 46 Fed. 500, Hans v. Louisi- 
ana, 134 U. S. 1. The federal government has provided a 
court of claims for the adjustment of claims against the 
United States. This court holds only one annual session 
at Washington, D. C. The general procedure in this 
court is the same as in other federal courts. United 
States Statutes, The Judicial Code, Chapter 7. The 
states, by statutory provision, also provide courts for the 
hearing and determination of claims against states. The 
organization, jurisdiction, etc., of the Court of Qaims of 
New York are found in the Code of Civil Procedure, 
sees. 263 to 284. 

86. Foreign States and Sovereigns. Foreign states 
and sovereigns may make contracts and sue thereon, but 
can be sued only when they voluntarily submit. Foreign 
representatives and their officials and servants are im- 
mune from prosecution in our courts. King of Prussia 
V. Kuepper's Adm'r., 22 Mo. 550, 66 Am. Dec. 639. 
Severe penalties are imposed upon those who sue out any 
writ or process against ministers of foreign states or 
their domestic servants. United States Statutes, Foreign 
Relations. 

87. Corporations. A corporation has contractual 
capacity within its chartered powers. Contracts not 
within the corporation's chartered powers are said to be 
ultra vires. When the contract is performed on the part 
of either party the plea of ultra vires cannot be sus- 
tained. Whitney Arms Co. v. Barlow, 63 N.Y. 62, Holmes 
& Griggs Mfg. Co. V. Metal Co., 127 N.Y. 252, 27 N.E. 
831. No attempt is here made to treat fully of the con- 



Digitized by VjOOQlC 



94 Law of Contract. 

tractual capacity of corporations, because the question 
properly belongs to corporation law. 

88. Infants. In common speech the word "infant" 
ordinarily singifies a child of tender and helpless age. 
But in the law it has a technical meaning and is applied 
to any person who has not reached the age of twenty-one. 
In many states, including New York, a person under the 
age of twenty-one is designated by statute as "minor." 
Domestic Relations Law, sec. 2. By a somewhat fanciful 
application of the ancient theory that, since the law can- 
not compute fractional parts of a day, the first and the 
last day are each to be considered a full day (a theory 
now obsolete in other branches of the law), it has become 
firmly established that a youth becomes of age on the 
day before the twenty-first anniversary of his birth. 
Thus, a person born any hour on the first day of January 
1900, even a few minutes before twelve o'clock of the 
night of that day, would be of full age at the first instant 
of the thirty-first day of December, 1920. See Infant, 
Bouvier's Dictionary, Banca De Sonora v. Bankers' 
Mutual Casualty Co., 124 Iowa 576, 100 N.W. 532. See 
note, 16 L.R.A. 542. 

The common law fixed the age of majority for both 
male and female at the completion of the twenty-first 
year, and this rule is in force not only in New York but 
throughout the United States generally. In some states, 
however, by statute, females become of age at the end 
of the eighteenth year. Domestic Relations Law, sec. 2, 
Banco De Sonora v. Bankers' Mutual Casualty Co., 124 
Iowa 576, 100 N.W. 532. 

By statute in New York the age of legal consent for 
marriage is eighteen years. Domestic Relations Law, 
sec. 7. 

Male persons eighteen years of age and females six- 
teen years of age, or upwards, may bequeath personal 
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property by will, but not real property. Decedent Estate 
Law, sees 10 and 15. 

A minor, by indenture, and with the concurrence of 
his parent or guardian, and upon compliance with the 
requirements of the statute, may also bind himself as an 
apprentice. Domestic Relations Law, sees. 120 to 127. 

89. Effect of Emancipation. While the emancipa- 
tion of an infant from parental control gives him a right 
to his own earnings, it does not in any way enlarge the 
contractual capacity of the infant. Burns v. Smith, 29 
Ind. App. 181, 64 N.E. 94, Hoskins v. White, 13 Mont. 
70, 32 Pac. 163. 

VOID, VOIDABLE OR VALID 

90. Void Contracts. The contracts of infants are 
either void, voidable or valid, but in only one instance 
are they void. The appointment of an agent or the exe- 
cution of a power of attorney by an infant is the exercise 
of a contractual power and, in New York and a few 
other jurisdictions, is "absolutely void." The infant has 
no capacity to delegate his authority to another. Fonda 
V. Van Home, 15 Wend. 631, 30 Am. Dec. 77, Robbins 
V. Mount, 33 Howard Pr. 24, Trueblood v. Trueblood, 
8 Ind. 195, 65 Am. Dec. 756. The weight of authority, 
and perhaps the better rule, is that such contracts are 
voidable and not void. Benson v. Tucker, 212 Mass. 60, 
98 N.E. 589, 41 L.R.A. (N.S.) 1219, Patterson v. Lip- 
pincott, 47 N.J.L. 457, 1 Atl. 506. 

91. Voidable Contracts. It is generally said that the 
contracts of infants are voidable. They are thus charac- 
terized because the great majority of them belong to this 
class. Voidability implies that they may be disaffirmed 
or ratified at the option of the infant. He may hold the 
adult to his contract, but the adult cannot hold the infant 
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to his. The defense of infancy is for the protection of 
infants only. It cannot be set up for their own benefit 
by persons other than the infant. Beardsley v. Hotch- 
kiss, 96 N.Y. 201. 

92. Ratification and Disaffirmance. Voidable con- 
tracts of an infant may be either ratified or disaffirmed. 
When ratified, the infant assumes all rights and liabilities 
arising from the contract; or he may disaffirm it and 
thereby avoid any liability arising imder it. 

.93. When Iflfant Can Ratify. An infant cannot 
effectively ratify his contract before reaching his ma- 
jority as this could have no greater effect than his original 
contract. The rule which precludes him from making a 
contract precludes him from ratifying it. Sanger v. Hib- 
bard, 104 Fed. 455. 

94. When Infant Can Affirm. During his min- 
ority an infant can disaffirm any voidable contract except 
contracts executed by the conveyance of real estate, 
which latter can be disaffirmed only after he reaches his 
majority. The repudiation puts an end to the existence 
of the contract, both as to the infant and as to the adult 
with whom he contracted. Rice v. Boyer, 108 Ind. 472, 
9 N.E. 420, Bool v. Mix, 17 Wend. 119, 31 Ahi. Dec, 
285, Aborn v. Janis, 62 Misc. 95, 113 N.Y.S. 309. 

Due to the fixed character of real property, as dis- 
tinguished from personal property, a postponement of 
the right to disaffirm a deed of land until the infant 
reaches his majority does not subject him to loss, but 
where personal property is involved, delay in avoidance 
might result in a total loss of the property or the value 
thereof. Such would be the case where there is a change 
of possession and the property becomes damaged, is 
destroyed or its identity lost. In a New York case it is 
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said: "The true rule, then, appears to me to be that, 
where the infant can enter and hold the subject of the 
sale till his legal age, he shall be incapable of avoiding 
till that time; but where the possession is changed, and 
there is no legal means to regain and hold it in the mean- 
time, the infant, or his guardian for him, has the right to 
exercise the power of rescission immediately." Stafford 
V. Roof, 9 Cow. (N.Y.) 626. 

95. Ratification and Disaffirmance after Majority. 
The ratification and disaffirmance of an infant's con- 
tracts and deeds of realty must take place after the infant 
reaches his majority. However, an agreement to buy or 
to sell real estate, being merely an executory contract, 
may be disaffirmed during infancy. 14 R.C.L. 18. 

96. Time Within Which to Disaffirm. The general 
rule is that the disaffirmance of a contract, other than 
one relating to a deed of land, when actual disaffirmance 
is necessary to avoid a contract, should be within rea- 
sonable time after the infant reaches his majority. Dar- 
lington V. Hamilton Bank of New York, 63 Misc. 289, 
116 N.Y.S. 678, Delano v. Blake, 11 Wend. 85, 25 Am. 
Dec. 617, Aldrich v. Funk, 48 Hun 367,1 N.Y.S. 543. But 
many courts including New York, have held that a dis- 
affirmance of a conveyance of land by an infant may be 
made any time within the period prescribed by the stat- 
ute of limitation, which is ten years. O'Donohue v. 
Smith, 130 App. Div. 217, 114 N.Y.S. 536, Ford v. 
Clendenin, 215 N.Y. 10, 109 N.E. 124, Green v. Green, 69 
N.Y. 553, Eagan v. Scully, 29 App. Div. 617, 51 N.Y.S. 
680, affirmed in 173 N.Y. 581, 65 N.E. 1116. 

97. When Disaffirmance is Necessary. Executed 
contracts of infants will generally be deemed ratified 
when they are not disaffirmed. So, too, where under a 
contract an infant acquires rights in permanent property 
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or property which involves continuous rights and liabil- 
ities, or where he is the recipient of benefits, the contract 
is binding until rescinded. Beardsley v. Hotchkiss, 96 N.Y. 
201, Youman v. Forsythe, 86 Hun 372, 33 N.Y.S. 474. 

98. When Ratification is Necessary. Where the 
contract of an infant is wholly executory or where it is 
for only a temporary purpose, ratification becomes neces- 
sary; otherwise the contract will be regarded as disaf- 
firmed.. Whitney v. Dutch, 14 Mass. 460, 7 Am. Dec. 
229. 

99. What Constitutes Disaffirmance. A disaffirm- 
ance may be expressed by a definite notice of disaffirm- 
ance, or implied, as where the infant's conduct is clearly 
inconsistent with the existence of the contract. Payne 
V. Wood, 145 Mass. 558, 14 N.E. 775. The usual mode 
of disaffirming ,a deed made in infancy is by suit in 
ejectment or direct suit in equity to set aside the deed. 
But to maintain the action there must be a disaffirmance 
otherwise than by bringing an action. Tomezek v. Wieser, 
58 Misc. 46, 108 N.Y.S. 784, O'Donohue v. Smith, 130 
App. Div. 214, 114 N.Y.S. 536. The disaffirmance of a 
chattel mortgage may be evidenced by a sale and delivery 
of the property to a third person. Chapin v. Shafer, 49 
N.Y. 407. See, also, Walsh v. Powers, 43 N.Y. 23. 

100. What Constitutes Ratification. Ratification re- 
quires affirmative action on the part of the infant evi- 
dencing an intention to affirm the contract. Making 
payment after majority for property purchased during 
infancy, although evidence of affirmance, does not, as 
matter of law, constitute ratification. International Text 
Book Co. V. Connelly, 206 N.Y. 188, 99 N.E. 722, 42 
L.R.A. (N.S.) 1115, Pedro v. Pedro, 71 Misc. 296, 127 
N.Y.S. 997. Retaining and using property or accepting 
its benefits is evidence of ratification but is not conclusive 
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of the question. Where an infant buys books on the in- 
stalment plan, a repudiation of his contract with an offer 
to return the books is a disaffirmance, even though he 
retains possession of the books by reason of the vendor's 
refusal to receive them. Grolier Soc. of London v. For- 
shay, 157 N.Y.S. 776. A ratification may result from 
an unreasonable delay in avoiding the contract. 

101. Extent of Ratification or Disaffirmance. The 
ratification or disaffirmance must be as to the whole of 
the contract. An infant cannot ratify such part of a 
contract as he deems beneficial to him and repudiate the 
part that is detrimental. For instance, he c^n not ratify 
a lease and avoid the covenants to pay rent. So, too, 
where an infant buys real estate, after reaching his major- 
ity he cannot affirm the contract of purchase and at the 
same time plead infancy to avoid the payment of the 
purchase price. Kincaid v. Kincaid, 85 Hun 141, 32 N.Y. 
S. 476. 

102. Effect of Ratification. A ratification puts an 
end to the right of disaffirmance. It is an abandonment 
of the option to disaffirm and its effect is to make the 
contract binding from the beginning. Thereafter the 
contract cannot be avoided on the ground of infancy. 
Palmer v. Miller, 35 Barb. 399, Pecararo v. Pecararo, 84 
N.Y.S. 581. 

103. Effect of Disaffirmance. A disaffirmance ren- 
ders a contract void ab initio, and it cannot thereafter be 
ratified. The rights of the parties are as if the contract 
never existed. McGreal v. Taylor, 167 tJ.S. 688. 

As the disaffirmance avoids the contract from its in- 
ception, third parties can acquire no rights under a dis- 
affirmed contract. Thus, an infant may repudiate a con- 
tract of sale and recover the article sold from a bona 
fide purchaser. Miles v. Lingerman, 24 Ind. 385, Millard 
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V. Hewlett, 19 Wend. 301, Stafford v. Roof, 9 Cow. 626, 
14 R.C.L. 242. 

104. Knowledge of Rights. When a person makes 
a ratification, he need not have actual knowledge of his 
legal right to avoid a contract made during infancy. As 
a matter of law he is presumed to know that he has a 
right to disaffirm the contract. Taft v. Sergeant, 18 Barb. 
320, Bestor v. Hickey, 71 Conn. 18, 41 Atl. 555. Many 
jurisdictions hold to the contrary. Hatch v. Hatch, 60 
Vt. 160, 13 Atl. 791. 

105. Infants — Estoppel to Deny. At common law 
and by a preponderance of American authority, an infant 
is not estopped from setting up his infancy as a defense 
to an action on a contract, even though he secured the 
contract by falsely representing himself to be of age. To 
hold otherwise would be to deprive an infant of the pro- 
tection which the law extends to him. International Text 
Book Co. V. Connelly, 206 N.Y. 188, 99 N.E. 722, 42 L.R. 
A. (N.S.) 1115, Sims v. Everhardt, 102 U.S. 300, Contra, 
Board of Education v. Hensley, 144 S.W. 64. 

106. How Question of Disaffirmance May Arise. 
The question of avoidance or disaffirmance may arise in 
four different classes of cases. 

(a) Where the contract is executory, and is not per- 
formed by either the adult or the infant, it may be dis- 
affirmed by the infant without any liability on his part. 
Beardsley v. Hotchkiss, 96 N.Y. 201. 

(b) Where the contract has been executed on the 
part of the infant only, he may disaffirm it and recover 
from the adult the consideration given. Kamil v. New 
York College of Dentistry, 168 N.Y.S. 527, Danziger v. 
Iron Clad Realty & Trading Co., 80 Misc. 512, 141 N.Y.S. 
593. 

(c) Where the contract has been executed on the part 
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of the adult only, the infant may xlisaffirm or refuse to 
perform his pronlise and no liability will attach, except 
that, if he has in his possession any article or consider- 
ation received imder the contract, he must restore it to 
the adult ; but where the infant has disposed of or squan- 
dered the consideration which he received, the adult is 
without any remedy whatsoever. McCarthy v. Bowling 
Green Storage & Van Co., 182 App. Div. 18, 169 N.Y.S. 
463, Kane v. Kane, 13 App. Div. 544, 43 N.Y.S. 662, 
Oneonta Grocery Co. v. Preston, 167 N.Y.S. 641. 

(d) Where the contract has been fully executed by 
both the adult and the infant, when personal property is 
involved, the infant cannot disaffirm the contract and 
recover from the adult the consideration given, without 
restoring to the adult the consideration or benefits re- 
ceived by him. If the infant cannot place the adult in 
statu quo, he is bound by his contract. Rice v. Butler, 
160 N.Y. 578, 55 N.E. 275, 47 L.R.A. 303. The doctrine 
recognized in Rice v. Butler, supra, was applied in Mutual 
Milk & Cream Co. v. Prigge, 112 App. Div. 652, 98 N. 
"Y .S. 658, wherein an injunction was granted restraining 
an infant from violating his contract not to solicit em- 
ployer's customers for three years after leaving his em- 
ployment. Contra, Payne v. Wood, 145 Mass. 558, Gillis 
V. Goodwin, 180 Mass. 348. 

In the case of real property, however, the infant may 
disaffirm the deed of conveyance and this, too, even 
though he cannot restore the consideration. Green v. 
Green, 69 N.Y. 553. In this case the court follows the 
Massachusetts rule which permits an infant to repudiate 
an executed contract and recover the consideration, even 
though he can not restore to the adult what he received. 
McCarthy v. Henderson 138 Mass. 310. In Rice v. 
Butler, supra, the court repudiates the Massachusetts 
doctrine upon the ground that "infancy is to be used as 
a shield and not as a sword." Where an infant is allowed 
to recover the consideration without restoring the consid- 
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eration received, the privilege of infancy is used as a 
sword and not as a shield. There is no obvious reason 
why, in the disaffirmance of a fully executed contract 
between an adult and an infant, a different rule should be 
applied in the case of deeds than in the case of contracts 
involving personal property. 

107. Recapitulation. As long as a voidable con- 
tract of an infant remains executory on his part no lia- 
bility attaches, and this, too, irrespective of the hard- 
ship or loss that the adult may sustain by reason of the 
repudiation. Thus, an article p>urchased on credit im- 
poses no obligation on the infant to pay for it. He who 
deals with an infant does so at his own peril. Where the 
contract is fully executed, the infant cannot disaffirm the ' 
contract, except in the case of deeds^ unless he can restore 
the consideration received. Thus, if an infant buys an 
article for cash, he can avoid the contract and recover 
the money paid only upon a restoration of the article. If 
restoration is impossible, the right to disaffirm is lost. 

108. Valid Contracts. The following contracts of 
infants are valid : 

a. Contracts for necessaries. 

b. Contracts expressly permitted by statute. 

c. Contracts for the support and burial of any 
member of his family. 

d. Contracts in fulfilment of a legal duty. 

109. Contracts for Necessaries. An infant is liable 
for the reasonable value of necessaries supplied him. The 
obligation, however, is imposed by law rather, than by 
contract. Strictly speaking, it is inaccurate to say that the 
infant's contracts, if for necessaries, are binding upon 
him, for if the agreed price be in excess of the reason- 
able value, he is not liable on the agreed price. Kilgore 
V. Rich, 83 Me. 305, 22 Atl. 176, 12 L.R.A. 859, Gray v. 
Sands, 66 App. Div. 572, 73 N.Y.S. 322. 
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110. What are Necessaries. No positive rule can be 
formulated for determining what are necessaries. Each 
case must be determined by the particular circumstances 
surrounding it. Necessaries may be said to include — 

1. Food. 

2. Lodging. 

3. Physician's service. 

4. Education. 

5. Also whatever is necessary to maintain the par- 
ticular person in the state, station and degree 
in hfe in which he is. Things necessary for 
one may not be necessary for another. 

International Text Book Co. v. Connelly, 206 N.Y. 188, 
99 N.E. 722, 42 L.R.A. (N.S.) 1115 and note, Allen v. 
Lardner, 78 Hun 603, 29 N^Y.S. 213. 

Other instances which have been held to be necessaries 
are: 

(a) Horse-back riding for health, but not for pleas- 
ure. 

(b) Common school, but not a classical or profession- 
al education. International Text Book Co. v. Connelly, 
supra. 

(c) Legal services pertaining to the personal relief, 
protection, or liberty of an infant, or to the prosecution 
of actions for personal injuries, but not for promotion 
or protection of property interests. Petrie v. Williams, 
68 Hun 589, 23 N.Y.S. 237, Grissom v. Beidleman, 35 
Okla. 343, 129 Pac. 853, 44 L.R.A. (N.S.) 411 and note. 

(d) Room rent and board while attending college. 
Gregory v. Lee, 64 Conn. 407, 30 Atl. 53, 25 L.R.A. 618, 
Kilgote V. Rich, 83 Me. 305, 22 Atl. 176, 12 L.R.A. 859. 

111. What are Not Necessaries. The things furn- 
ished must relate to the infant's person and not to his 
estate. The following are not necessaries : 

(a) Horses. In a case involving an infant's liability 
for the purchase price of a horse, the court said : "But it 
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has been pithily and happily said that necessaries do not 
include horses, saddles, liquors, bridles, pistols, powder, 
whips, and fiddles." Price v. Sanders, 60 Ind. 30, House 
V. Alexander, 105 Ind. 109, 4 N.E. 891. 

(b) Articles purchased for business, agricultural, or 
commercial purposes. House v. Alexander, supra. 

(c) Dwelling house or repairs on one already erected. 
Allen V. Lardner, 78 Hun 603, 29 N.Y.S. 213. 

(d) Bicycles. Rice v. Butler, 160 N.Y. 578, 55 
N.E. 275, 47 L.R.A. 303, Payne v. Wood, 145 Mass. 558. 

(e) Money is not deemed a necessary, even though 
expended for necessaries, since it may be used for im- 
proper as well as proper purposes. But where the lender 
at the request of the infant pays money to a third person 
for necessaries supplied the infant, the infant is liable to 
the lender. Randall v. Sweet, 1 Denio 461, Miller v. 
Smith, 26 Minn. 248, 2 N.W. 942. 

(f) Where an infant lives at home with his parents, 
and is properly maintained by them, he is not liable for 
even the common necessaries of life. Goodman v. Alex- 
ander, 165 N.Y. 289, 59 N.E. 145, International Text 
Book Co. V. Connelly, 206 N.Y. 188, 99 N.E. 722. Nothing 
can be a necessary if the infant has already been supplied. 
Kline v. L'Amoureux, 2 Paige Ch. 421. 

(g) Theatre tickets are not necessaries for a college 
student. Gray v. Sands, 66 App. Div. 572, 73 N.Y.S. 322. 

113. Contracts Expressly Permitted by Statute. 
Where a statute expressly permits an infant to contract, 
the contract is valid. In such a case the right of avoid- 
ance does not exist. The most familiar contracts of this 
class are those of marriage, not including, however, the 
contract for a future marriage. Domestic Relations Law, 
sec. 7, Cunningham v. Cunningham, 206 N.Y. 341, 99 
N.E. 845, 43 L.R.A. (N.S.) 355. The Common Law es- 
tablished the age of consent to the marriage contract at 
fourteen years for males and twelve years for females. 
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l)ut the question is now almost exclusively regulated by 
statute. In New York the age of consent is eighteen for 
l)oth males and females. 

113. Contracts for the Support and Burial of Any 
Member of the Infant's Family. While the marriage 
of a minor does not emancipate him from the disabilities 
of infancy, yet his necessities are enlarged and his liabili- 
ties expand correspondingly. The fact that the infant is 
a husband makes no difference in his liability. Wana- 
tnaker v. Weaver, 176 N.Y. 75, 68 N.E. 135, 65 L.R.A. 
529, note p. 550. Van Valkinburgh v. Watson, 13 John. 
480, 7 Am. Dec. 395. 

114. Contracts in Fulfilment of Legal Duty. If an 

infant is under legal obligation to do an act, he may bind 
himself by contract for the purpose of discharging the 
obligation. Typical instances of the application of this 
principle arise where an infant executes a release of a 
mortgage or of other obligations which have been legally 
satisfied; or where an infant acknowledges his paternity 
of an illegitimate child and voluntarily executes a bond 
for its support which he could have been compelled by 
bastardy proceedings to give. People v. Moore, 4 Denio 
519, 47 Am. Dec. 272. So, too, an infant would be liable 
on his note given in settlement of a tort liability which 
was enforceable against him notwithstanding his infancy. 
Ray V. Tubbs, 50 Vt. 688, 28 Am. Rep. 519. 

115. Liability for Torts Based on or Arising Out 
of Contracts. As a general rule an infant is liable for 
his torts, but the courts are solicitous in protecting the 
immunity given him against liabiHty on his contracts, and 
hold that the breach of an infant's contract cannot be 
treated as a tort. To hold an infant liable for a tort, it 
must be a distinct, wilful and positive wrong of itself. 
It has been said that the only satisfactory test in deter- 
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mining whether an infant is liable for a tort connected 
with a breach of contract is, — can the infant be held liable 
without directly or indirectly enforcing his promise? If 
so, he may be held liable, though the tort may have arisen 
out of a contract. Collins v. Gifford, 203 N.Y. 465, 96 
N.E. 721, 38 L.R.A. (N.S.) 202. Thus, in Collins v. 
Gifford, supra, it was held that an infant was not liable 
on a warranty or a condition of property which he sold^ 
although he knew his warranty was false and made it 
with the intention to defraud the buyer. So, also, in- 
fancy is a defense to an action of conversion against an 
infant, based on his failure to return an article entrusted 
to him for sale, to be returned if not sold, where no actual 
tortious appropriation is shown. Stone v. Rabinowitz,. 
45 Misc. 405, 90 N.Y.S. 301. 

The rule under discussion finds frequent application in 
bailment cases where an infant hires the use of property. 
Injury to property arising out of unskillfulness, lack of 
discretion, and want of proper care on the part of the 
infant is not actionable, because the act resulting in loss 
is regarded as essentially a breach of the implied con- 
tract of due care ; but if the infant wilfully and intention- 
ally misuses the property, or uses the property for an 
entirely different purpose, it is a positive wrong or tort 
for which he will be liable. Accordingly, an infant who 
hires a horse to drive to a certain town and drives to 
a different place or in a different direction takes upon 
himself all the consequences following therefrom because 
the wilful act amounts to a disaffirmance of the contract. 
Young V. Muhling, 48 App. Div. 617, 63 N.Y.S. 181. 
The leading American case is Campbell v. Stakes, 2 
Wend. 137, 19 Am. Dec. 561. See, also, Lowery v. Cate, 
108 Tenn. 54, 64 S.W. 1068, 57 L.R.A. 673 note p. 680> 
Patterson v. Kasper, 182 Mich. 281, 148 N.W. 690, L.R. 
A. 1915A, 1221. 

In procuring a contract . false representation of an in- 
fant as to his age is non-actionable. "To hold otherwise 
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would in many cases deprive infants of the protection ex- 
tended to them at an age when the mind and judgment 
are conclusively presumed to be immature and they need 
to be shielded from their own imprudence and folly." In- 
ternational Text Book Co. v. Connelly, 206 N.Y. 188, 197, 
99 N.E. 722, 42 L.R.A. (N.S.) 1115. 

INSANE PERSONS 

116. Insanity Defined. Insanity is a disease or 
disordered condition of the physical organs through 
which the mind receives impressions or manifests its 
operations, by which the will and judgment are impaired 
and the conduct rendered irrational. It must of neces- 
sity affect one's contractual capacity. The mental im- 
pairment must be more than mere weakness of mind, 
but it need not be such as to completely dethrone all 
reason. The test is, does the person whose sanity is in 
question understand the nature and effect of a particular 
transaction? Is he capable of transacting business? Is 
he capable of seeing things in their true relation? If 
so, insanity is no defense. 14 R.C.L. 582, Martin v. 
Harsh, 231 111. 384,83 N.E. 164, 13 L.R.A. (N.S.) 1000. 

117. Partial Derangement. A person's insanity may 
affect only certain subjects. In such cases the insanity 
affects only such contracts as relate to the subjects on 
which his delusion exists. Riggs v. American Tract Co., 
95 N.Y. 503. 

118. Lucid Intervals. A person may be insane and 
yet have lucid intervals. If he has not been adjudged 
insane by competent authority, all his contracts made dur- 
ing a sane interval are valid. Curtis v. Brownell, 42 
Mich. 165, 3 N.W. 936, Smith v. Smith, 108 N.C. 365, 12 
S.E. 1045. 

119. Effect of Insanity on Contracts. Contracts 
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made by a person after he has been adjudged insane are 
void, the inquisition of insanity being regarded as notice, 
actual or constructive, to all the world of the fact of 
insanity; but contracts made by an insane or incompe- 
tent person before such adjudication are voidable only. 
The ground of avoidance is his incapability of giving as- 
sent due to his infirmity of intellect. Blinn v. Schwartz, 
177 N.Y. 252, 69 N.E. 542, Smith v. Ryan, 191 N.Y. 452, 
84 N.E. 402, 19 L.R.A. (N.S.) 461. 

120. Avoidance of Contract. Insanity is a complete 
defense to an action on an executory contract of an in- 
sane person, although the other party acts in good faith, 
without knowledge, and before any adjudication of in- 
sanity. Where the insane person, however, has had the 
benefits of the contract, as where he borrows money on 
his note, and the other party acted in good faith, his 
insanity is no defense. In this respect his avoidance 
differs from that of an infant. Hosier v. Beard, 54 Ohio 
St. 398, 43 N.E. 1040, 35 L.R.A. 161. So, too, where 
the contract is fully executed by both parties, the contract 
can be avoided by the incompetent only upon a restora- 
tion of the consideration to the other party. Haines v. 
Scott, 35 App. Div. 515, 54 N.Y.S. 844. 

The liability of the lunatic in such cases is not on the 
ground of contract, but on the fact that he has received 
and enjoyed a benefit for which, in equity and justice, he 
ought to pay. Mutual Life Ins. Co. v. Hunt, 79 N.Y. 
541, Riggs V. Am. Tract. Society, 95 N.Y. 503. For a 
full discussion and collation of cases on the effect of 
insanity and right of avoidance, see McCarthy v. Bowl- 
ing Green Storage & Van Co., 182 App. Div. 18, 169 
N.Y.S. 463. 

121. Ratification of Contract. An insane person 
may ratify his contract when he is restored to his proper 
faculties. Any evidence of a clear and unequivocal 
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character showing an intention to ratify or affirm will 
bind him, and, too, it is not necessary that the ratification 
be as solemn as the original act itself. Acquiescence, 
with other circimistances, may establish ratification. He 
will be deemed to have ratified the contract by knowingly 
taking the benefits of it. Blinn v. Schwartz, 177 N.Y. 
252, 69 N.E. 542, Gibson v. Western New York & P. R 
Co, 164 Pa. St. 142, 30 Atl. 308. 

122. Validity of Contracts for Necessaries. A con- 
tract of an insane person for necessaries stands on the 
footing of a similar contract by an infant. The insane 
person is liable for necessaries furnished to him and the 
rules for determining what are necessaries are substan- 
tially the same as in infancy. His liability for their rea- 
sonable value is quasi contractual. Gilgallon v. Bishop, 
46 App. Div. 350, 61 N.Y.S. 467, 14 R.C.L. 586. 

123. Void Contracts. All contracts made by a per- 
son after he has been adjudged insane are void. Carter 
V. Beckwith, 128 N.Y. 312, 28 N.E. 582. 

124. Torts of Insane Persons. An insane person 
is liable for his torts the same as a sane person except 
those where malice is a necessary ingredient. An insane 
person is incapable of conceiving a malicious intent. The 
rule as to liability is based on the principle that where 
a loss must be borne by one of two innocent persons, it 
shall be borne by him who occasioned it. Williams v. 
Hays, 143 N.Y. 442, 38 N.E. 449, 26 L.R.A. 153 and note. 

125. Burden of Proof as to Good Faith. Where the 
question of good faith is involved, after the defense has 
offered evidence of insanity, the burden of proof is upon 
the plaintiff to show he acted in good faith and without 
knowledge of the defendant's insanity. 
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DRUNKEN PERSONS 

126. Contracts With Drunken Persons. A contract 
made by a person who, at the time, was in such a state 
of intoxication as not to know what he was doing or the 

' consequences of his act, is voidable. SHght intoxication 
does not affect the vaHdity of a contract. It must be so 
excessive as to destroy one's understanding. Each case 
must be decided on its own merits, without regard to 
previous decisions in cases differing in facts. Conley v. 
Nailor, 118 U.S. 127, McKeon v. Van Slyck, 223 N.Y. 
392, Wright V. Waller, 127 Ala. 557, 29 So. 57, 54 L.R.A. 
440 and note. 

An habitual drunkard is not incompetent to make a 
deed or will unless, at the time of its execution, his 
reason was so dethroned that he did not know the nature 
of his act. Van Wyck v. Brasher, 81 N.Y. 260. 

A marriage solemnized when one of the parties was 
intoxicated to such an extent as not to know what was 
taking place may be annulled. Sloan v. Kane, 10 How. 
Pr. 66, Anderson v. Hicks, 150 App. Div. 289, 134 N.Y. 
S. 1018. 

127. Ratification. The general rule is that a con- 
tract, voidable by reason of the intoxication of one of the 
parties, may be ratified by him when sober. Johnson v. 
Harmon, 94 U.S. 371. He is allowed a reasonable time 
after he understands the nature and effect of the trans- 
action in which to disaffirm it; but, if he takes no steps 
to disaffirm it within a reasonable time after he has such 
knowledge, he is deemed to have ratified it. . Carpenter 
V. Rodgers, 61 Mich. 384, 28 N.W. 156, Matz v. Martin- 
son, 127 Minn. 262, 149 N.W. 370, L.KA. 1915 B, 1121. 

128. Validity of Contracts for Necessaries. A com- 
pletely intoxicated person is generally placed on the same 
footing as insane persons and is liable on an implied 
contract in law for necessaries furnished him. The im- 



Digitized by VjOOQlC 



Capacity of Parties. Ill 

plied contract arises by operation of law and is in no 
gense a true contract, but quasi contractual in nature. The 
obligation to pay for necessaries is based on humanity 
and necessity. See notes: 12 Am. Dec. 654, 54 L.R.A. 
451. 

SPENDTHRIFTS 

129. Generally. The common law laid no restraint 
on the power of a spendthrift to contract. Many States, 
by statute, have limited his right to contract. There is no 

. statute in New York affecting his rights. Hammon, Sec. 
195. 

MARRIED WOMEN 

130. Generally. The. common law disabilities of 
coverture, as to the power of a married woman to con- 
tract, have been entirely removed by statute. A married 
woman now has the same rights in this respect as a feme 
sole. Dom. Rel. Law, Sec. 51. 

ALIENS 

131. Rights of Aliens. An alien is one who is sub- 
ject of and owes allegiance to a foreign government. Mc- 
Gregor V. McGregor, 33 How. Pr. 456. He has the same 
power to contract that a citizen has, and may sue and be 
sued. Bradstreet v. Supervisors, 13 Wend. 546. An 
alien woman who marries a citizen becomes a citizen. 
Ware v. Wisner, 50 Fed. 310. By statute an alien friend 
can own land in fee the same aa a citizen. For a discus- 
sion of the rights of an alien to acquire real property at 
common law and the various changes made by statute, 
see Haley v. Sheridan, 190 N.Y. 331, 83 N.E. 296, Real 
Property Law, Sec. 10. The statutory requirements of 
depositions of resident aliens declaring their intentions 
to become citizens before they could acquire real property 
were repealed by the laws of 1913, ch. 152, sec. 2. 
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132 Rights of Alien Enemies. An alien enemy is 
one who is the subject of some hostile state or sovereign. 
War suspends all commercial intercourse between citizens 
of hostile powers. Contracts made between subjects of 
belligerent nations after the outbreak of war are usually 
declared void. Commercial intercourse between citizens 
of the belligerents is incompatible with a state of war. 
The tendency of the courts is to preserve and not to des- 
troy contracts made before war. Therefore, contracts 
made before war will be merely suspended during hostil- 
ities, unless from their nature they are incapable of sus-^ 
pension. Watts, Watts & Co. v. Unione Austriaca di 
Navigazione, 224 Fed. 188. While war will dissolve a 
partnership, its only effect on an insurance policy will be 
to suspend it. Bank of N.O. v. Matthews, 49 N.Y. 12, 
Cohen v. New York Mutual Life Insurance Co., 50 N.Y. 
610, New York Life Insurance Co. v. Statham, 93 U.S. 
24. See note, Contracts with alien enemies, in L.R.A. 
1917C, 662. 

133. Alien Enemy as Plaintiff. An alien enemy 
who resides in the enemy's country cannot, during the 
war, prosecute an action in the courts of the opposing 
belligerent ; otherwise, he might "strengthen the hands of 
the enemy." Hungarian General Credit Bank v. Titus, 
182 App. Div. 826, 169 N.Y.S. 926. But the trend of 
recent decisions has been to recognize and enforce the 
civil rights of citizens of a country with which we are at 
war, domiciled in this country, and whose laws they have 
respected and obeyed and who have observed the rules of 
conduct laid down for their guidance by competent au- 
thority. Arndt-Ober v. Metropolitan Opera Co., 182 App. 
Div. 513, 169 N.Y.S. 944; Krachanake v. Acme Manufac- 
turing Co., 175 N.C. 435, 95 S.E. 851, L.R.A. 1918E, 801 
and note, 809, Hughes v. Techt, 188 App. Div. 743. 

134. Alien Enemy as Defendant. An alien enemy 
may be sued on a contract entered into before the begin- 
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ning of the war. The reason which denies him the right 
to sue can have no application where he is sued. As 
plaintiff, the courts are called upon to render him assist- 
ance which might aid his country; as defendant, the ac- 
tion is to his disadvantage. Compagnie Universelle de 
Telegraphic v. United States Service Corporation, 84 N. 
J.E. 604, 95 Atl. 187, Watts, Watts & Co. v. Unione Aus- 
triaca di Navigazione, 224 Fed. 188. 

CONVICTS 

135. Capacity to Contract. A convict undergoing 
a sentence* of imprisonment, even for life, or awaiting 
execution, is not thereby incapacitated for making valid 
contracts. A person civilly dead — life prisoner — ^may dis- 
pose of his property by will or by deed, and may make 
contracts, for the breach of which his estate would be 
liable, although, on his part, the contract would be unen- 
forceable. This is because the prisoner's civil rights are 
suspended, while the rights of creditors are not suspend- 
ed. Stephani v. Lent, 30 Misc. Rep. 346, 63 N.Y.S. 471, 
Avery v. Everett, 110 N.Y. 317, 18 N.E. 148, 1 L.R.A. 
264, Byers v. Sun Savings Bank, 139 Pac. 948, 52 L.R.A. 
(N.S.) 320. 

As to the care of the estate of a person sentenced to 
Hfe imprisonment, see Prison Law, Sees. 370 to 375. 
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PROBLEMS FOR REVIEW. 

1. B sold A (a minor) a farm for $10,000. Notes and a 
mortgage were given to secure the purchase money. The 
minor entered into possession, and, after reaching his major- 
ity, made improvements and off ered to sell a part of the farm 
to C. Is A bound by the mortgage and notes? 

2. A buys a piano of B and gives in payment his note. 
Before maturity of the note A gives the piano to his sister. 
When sued on the note A pleads infancy. Is it a good de- 
fense? 

3. An infant deposited with a broker money, as a margin 
on stocks to be purchased. The transaction resulted in a loss 
of the money, which he seeks to recover. The broker clauns 
the right to retain it to satisfy an indebtedness due him grow- 
ing out of the transaction, and that the infant should not 
recover unless he restores him to the same condition as before 
the contract was made. Is his defense good? Mordecai v. 
Pearl, 63 Hun 553, 18 N.Y.S. 543. 

4. A borrows $25 of B to pay a doctor's bill. Instead, he 
pays a board bill. When sued A pleads infancy. Is it a 
good 'defense? 

5. B, a minor, borrows $100 of D on his note, to satisfy 
judgment obtained against him for necessaries. Is B liable 
on the note? 

6. B, a German, residing in New York at the time of the 
breaking out of war, sues D for breach of contract before 
peace was declared. What are his rights? 

7. B, a minor, twenty years old, bought a wagon of C for 
$55, and before he became of age he completely ruined it. 
Three days after he reached his majority, C demanded the 
price. B refused to pay on the ground that he was an infant 
when he bought the wagon. C told him that he would not 
have been obliged to pay if he could have returned the wagon, 
but having ruined it, he was legally liable for the price. B, 
acting upon this statement,, expressly promised to pay $50 
two weeks thereafter. The time having elapsed and payment 
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not being made, C sues him for the $50. B consults you as 
to his rights. Advise him. 

8. B and C talk over a business transaction and terms are 
generally agreed upon, but when they meet to close the con- 
tract and sign papers, C is intoxicated. Will this contract 
bind him? 

9. A, an infant, deeds land to B, who takes possession, 
making improvements from year to year, to the knowledge 
of A. One year after delivering the deed A becomes of age. 
How soon thereafter must A bring suit if he would have the 
deed cancelled by reason of his incapacity to contract? 

10. What contracts of an infant are valid until rescinded? 

11. While an infant is driving an automobile, which he 
hired for a certain journey, it upsets and is damaged. Plain- 
tiff sues to recover damages for the injury to the car result- 
ing from the unskillful manner in which it was driven. Is 
the infant liable? 100 Atl. 163. 

12. A, by reason of his own negligence, injures the proper- 
ty of B and gives in settlement his note. When sued on the 
note he pleads his infancy. Should his defense prevail? 

13. An infant conveyed real estate by warranty deed. The 
grantee secures a loan from X and mortgages the property 
as security. The infant, having reached his majority, now 
seeks to disaffirm the conveyance. May he do so? If so, will 
he hold the property free of the mortgage? Oneida County 
Savings Bank v. Saunders, 179 App. Div. 282, 166 N.Y.S. 280. 

14. B sold an automobile on credit to X, an insane person. 
When sued for the purchase price, X pleads insanity. Who 
should win? 
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CHAPTER IX. 

LEGALITY OF SUBJECT MATTER 

136. Subject Matter as Element of Contract. The 
subject matter of a contract is the right concerning which 
the parties make their agreement. An agreement, to re- 
sult in contract, must create an obligation ; if, therefore, 
the purpose or object of the contract is the performance 
or the doing of an illegal act, there can be no contract, 
because there is no obligation which the courts will en- 
force. A contract, though based on consent and contract- 
ual capacity, derives its obligatory force from the sanc- 
tion of the law. It may therefore be said to be a funda- 
mental principle of the law of contract that a contract 
must have a lawful purpose. Buckley v. Humason, 50 
Minn. 195, 52 N.W. 385, 16 L.R.A. 423 and note, 1 Page, 
Cont. 500. 

137. Classification of Illegal Agreements. For con- 
venience, illegal agreements may be classified as follows : 

1. Agreements in violation of some prohibitive 
statute. 

2. Agreements in violation of express rules of 
common law. 

3. Agreements in violation of public policy. 

Agreements in violation of common law and public 
policy are so closely related as to be in many instances 
indistinguishable. Agreements against public policy are 
illegal because they are in violation of common law. The 
term "public policy" as applied to this subject, is compre- 
hensive and covers a wide range, and is evidenced by the 
trend of legislation, judicial decisions, and the principles 
of the common law. It embraces all acts or contracts 
which "tend clearly to injure the public health, tlie public 
morals, the public confidence in the purity of the admin- 
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istration of the law or which tend to undermine that sense 
of security for individual rights, whether of personal 
liberty or of private property, which any citizen ought to 
feel." Holland v. Sheehan, 108 Minn. 362, 122 N.W. 1, 
23 L.R.A. (N.S.) 510, Johnston v. Fargo, 184 N.Y. 379, 
77 N.E. 388. 

138. Agreements in Violation of Statutes. A con- 
tract is illegal if it violates a constitutional statute or if 
it cannot be performed without the violation of such a 
statute. So, too, where a valid city ordinance, duly au- 
thorized and enacted, makes a particular act or business 
unlawful, or makes it unlawful for an unlicensed person 
to do business, any contract made in violation thereof is 
void. Johnston v. Dahlgren, 166 N.Y. 354, 59 N.E. 987, 
Burger v. Roelsch, 77 Hun 44, 28 N.Y.S. 460, Sirkin v. 
Fourteenth St. Store, 124 App. Div. 384, 108 N.Y.S. 830, 
Fifth Avenue Coach Co. v. New York, 194 N.Y. 19, 86 
N.E. 824, 21 L.R.A. (N.S.) 744. 

Whenever a contract is in violation of a statute, the 
first question to consider is the constitutionality of the 
statute. A contract in violation of a statute is not illegal 
if the statute is unconstitutional. The mere fact that an 
act is on our statute books is not conclusive of its con- 
stitutionality. The statute may be violative of the pro- 
visions of the federal or state constitution. The power 
of the legislature to enact laws is restricted to those sub- 
jects or things which involve public welfare, health and 
safety. Under the guise of protecting public interests it 
cannot arbitrarily infringe upon the property rights or 
liberties of individuals or interfere with private business 
or impose unnecessary restrictions upon lawful occupa- 
tions. This is true, notwithstanding the police powers of 
the legislature to determine generally what laws are ne- 
cessary to protect public welfare, health and safety; but 
the laws must tend in some appreciable way to that end. 
Therefore, if the legislature has exceeded its police pow- 
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ers in the enactment of a statute, a contract in violation 
thereof would not be illegal. Fisher v. Woods, 187 N.Y. 
90, 79 N.E. 836, People ex rel. Wineburgh Advertising Co. 
V. Murphy, 195 N.Y. 126, 88 N.E. 17, 21 L.R.A. (N.S.) 
735 and 741, People v. Gilson, 109 N.Y. 389, 17 N.E. 
343, Lochner v. New York, 198 U.S. 45. 

139. Effect on Contract Violative of Constitutional 
Statute. While a contract violative of a constitutional 
statute is illegal, it is not necessarily void. Contracts may 
be illegal and yet enforceable. They are void only : 

1. Where the statute expressly declares them to be 
void. 

2. Where the purpose of the statute is the protec- 
tion of public welfare, health and safety. 

140. Expressly Prohibited by Statute. When con- 
tracts are prohibited, the prohibition may be by express 
words or by implication ; and whether impliedly prohibited 
is a question of construction. Where a statute expressly 
prohibits an act, or expressly declares that certain kinds 
of contracts shall be void, there is no room for construc- 
tion, because there is no doubt of the legislature's inten- 
tion. That has never been judicially doubted and is 
unanimously conceded. .Examples of this class are usury 
and wagering contracts which are violative of the usury 
and wagering statutes. General Business Law, Art. 25, 
Sec. 373, Penal Law, Sees. 991 and 992, Oppikofer v. 
Murphy, 146 App. Div. 581, 131 N.Y.S. 168. Where a 
statute declares void all contracts whereby an employee 
agrees to accept in advance of his employment something 
other than money; a contract in violation thereof is void. 
Hancock v. Yaden, 121 Ind. 366, 23 N.E. 253, 6 L.R.A. 
576, Levison v. Boas, 150 Cal. 185, 88 Pac. 825, 12 L.R.A. 
(N.S.) 575 and note, 583. So, too, a contract to procure 
rebates from railroad cpmpanies for a shipper was held 
void where the statute "prohibited and declared to be un- 
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lawful" such contracts. It is not, therefore, necessary 
that a statute, in express words, declare an act void in 
order to render a contract violating it a nullity. Parks 
V. Jacob Dold Packing Co., 6 Misc. 570, 27 N.Y.S. 289. 

141. Impliedly Prohibited by Penalty. Frequent- 
ly a statute imposes a penalty for the doing of an act, 
without either expressly prohibiting it or expressly de- 
claring it illegal or void. Some courts hold that such a 
penalty implies a prohibition; others hold that it is thus 
impUed only when the statute is for public protection and 
welfare, or for the prevention of fraud. The latter view 
is adopted in New York and in most jurisdictions. The 
question is largely one of legislative intention and inter- 
pretation. The courts will always look to the 

1. Language of the statute. 

2. Subject matter. 

3. Wrong or evil sought to be remedied. 

4. Purpose to be accomplished. 

If from all these it appears it was not the intention of 
the legislature to render the prohibited act void, the 
courts will so hold. Pangborn v. Westlake, 36 Iowa, 546, 
H. & W. 361, Burck v. Taylor, 152 U.S. 634. A contract 
for the payment of wages of employees otherwise than 
semi-monthly and in cash is void where the statute makes 
such companies liable to criminal prosecution for failure 
to pay at such time and in such manner. New York 
Central & H. R. R. R. Co., v. Williams, 199 N.Y. 108, 92 
N.E. 404, 35 L.R.A. (N.S.) 549. The imposition, by 
statute, of a penalty for a violation of the excise law 
which is enacted for public protection, renders, by im- 
plication, a contract in violation thereof void although 
not in express words so declared. Griffith v. Wells, 3 
Denio 226. An unlicensed innkeeper cannot recover for 
board and lodging, since the purpose of the statute is to 
protect the public. Randall v. Tull, 89 Me. 443, 36 Atl. 
.910, 38 L.R.A. 143. 
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Where, however, a statute imposes a penalty for the 
purpose of revenue and not public protection, as where 
a tax or license fee is required to be paid before engaging 
in business, or a sale is made without payment of the 
revenue tax or affixing a revenue stamp, a contract, 
though violative of the statute, is valid. The reason ad- 
vanced for this is that the doing of the act penalized by 
statute is permitted upon payment of the penalty; that 
the penalty is a species of license money exacted for the 
privilege of doing the act, and that the act is not otherwise 
unlawful unless expressly so declared. Hughes v. Snell, 
28 Okla. 828, 115 Pac. 1105, 34 L.R.A. (N.S.) 1133, Ver- 
mont Loan Co. v. Hoffman, 5 Idaho 376, 49 Pac. 314, 37 
L.R.A. 509. But where the statute expressly declares 
the act unlawful, there can be no recovery for the illegal 
services performed. Plumber's case, Johnston v. Dahl- 
gren, 31 App. Div. 204, 52 N.Y.S. 555, affirmed 166 N.Y. 
354, 59 N.E. 987. 

142. Statutes Requiring License to Engage in Pro- 
fession, Trade or Business. Where a statute or an ordi- 
nance makes the practice of a particular profession or 
carrying on of a particular business unlawful for un- 
licensed persons, any contract made in such profession 
or business by one not licensed is void. The license is 
required for public protection, and not for revenue pur- 
poses only. It protects in that it prevents improper and 
unqualified persons from acting in a particular capacity. 
Thus, a person acting without license as an attorney-at- 
law cannot recover for his services. Kaplan v. Berman, 
37 Misc. 502, 75 N.Y.S. 1002, Penal Law, sec. 271, Bux- 
ton V. Lietz, 139 N.Y.S. 46, Matter of Co-operative Law 
Co., 198 N.Y. 479, 92 N.E. 15, 32 L.R.A. (N.S.) 551. 
The same doctrine applies to unlicensed physicians (Ac- 
cetta V. Zupa, 54 App. Div. 33, 66 N.Y.S. 303), dentists 
(O'Beirne v. Carey, 150 N.Y.S. 666), school teachers 
(O'Connor v. Francis, 42 App. Div. 375, 59 N/Y.S. 28), 
etc. 
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So, too, the general principle applies where a license 
is required to carry on a particular trade or business, as 
that of pawnbrokers, plumbers, undertakers, etc. 

The contracts of a pawnbroker who fails to take out 
a license, or who fails to comply with the requirements of 
the statutes and ordinances as to recording the contracts, 
are void and he can claim no lien upon the pledges. Levi- 
son V. Boas, 150 Cal. 185, 88 Pac. 825, 12 L.R.A. (N.S.) 
575. 

In Johnston v. Dahlgren, 166 N.Y. 354, 59 N.E. 987, 
the court held that a failure to comply with the statute 
providing for the registration of plumbers precluded a 
recovery for work performed by a plumber. Undertak- 
er's case, People v. Ringe, 197 N.Y. 143, 90 N.E. 451. 

The legislature, however, has not the power to impose a 
license or other restriction on a person as a prerequisite 
to engaging in a certain business where the occupation to 
which it relates is of such a character that the public in- 
terest and welfare do not require its regulation. If it 
has thus attempted to exercise its power by statutory reg- 
ulation, the statute is unconstitutional. The constitutional- 
ity of an act affecting the business of a citizen is to be 
tested by its effect upon his right freely to pursue a law- 
ful occupation. Fisher Co. v. Woods, 187 N.Y. 90, 79 
N.E. 836, Hauser v. North British and Mercantile Insur- 
ance Co., 206 N.Y. 455, 100 N.E. 52. 

143. Statutes Regulating Dealings in Articles of 
Commerce. Statutes regulating dealings in articles of 
commerce have been held to render sales void which 
contravene their provisions, as, for example, statutes re- 
quiring weights and measures to be approved and sealed 
by the proper officer, or requiring goods to be inspected, 
branded, labeled, tagged, weighed, etc. These statutes 
are for the protection of the public against fraud and 
imposition from sales of spurious articles, and no recov- 
ery can be had for the purchase of articles sold violative 
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of the statute. Baker v. Burton, 31 Fed. 401, Gaulding^ 
Fertilizer Co. v. Driver, 99 Ga. 623, 25 S.E. 922, Bisbee 
V. McAUen, 39 Minn. 143, 39 N.W. 299. See note, 12 
L.R.A. (N.S.) 595. 

144. Contracts in Violation of Sunday Laws. The 

common law does not prohibit the making of contracts 
on Sunday. Therefore, in the absence of a statute a 
contract made on Sunday is as valid as if made on any 
other day. The statute is the only guide for determining 
the validity of Sunday contracts. There is much con- 
flict of authority in the decisions as to the effect on a 
contract which is in breach of Sunday laws. This is due 
to the want of uniformity in the phraseology of the sta- 
tutes. The New York law is found in the following sec- 
tions' of the Penal Law. 

Sunday labor. Sec. 2143. All labor on Sunday is 
prohibited, excepting the works of necessity or charity. 
In works of necessity or charity is included whatever is 
needful during the day for the good order, health or com- 
fort of the community. 

Section 2146 of the Penal Law further provides that all 
trades, manufactures, agricultural or mechanical employ- 
ment upon the first day of the week are prohibited, ex- 
cept that when the same are works of necessity they may 
be performed on that day in their usual and orderly man- 
ner, so as not to interfere with the repose and religious 
liberty of the community. 

These sections do not condemn or render void a con- 
tract made on Sunday. A deed delivered on Sunday is 
vaUd. McCormick v. Hazard, 77 Misc. 190, 136 N.Y.S. 
91. Private sales, as distinguished from public sales, are 
legal. A private sale, not "exposed to sale,'* is not with- 
in the provisions of the statute. Penal Law, sec. 2147, 
Eberle v. Mehrbach, 55 N.Y. 682, Batsford v. Every, 44 
Barb. 618. Selling or publicly offering for sale real 
property on Sunday is not prohibited, because such acts 
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were lawful at common law and are not condemned by 
statute. The test is, anything not prohibited by statute 
may lawfully be done on Sunday. People v. Dunford, 
207 N.Y. 17, 100 N.E. 433. 

Since all labor on Sunday is prohibited except works of 
necessity and charity, a contract which requires prohib- 
ited services to be performed on Sunday is void. One 
who teaches music or instructs in the art of photography 
on Sunday can not recover for services rendered. Bilor- 
deaux v. Bencke Lithographing Co., 30 N.Y. State Rep. 
656, 9 N.Y.S. 507. Payment of a debt, making of a will, 
and settlement of litigation or disputes are not condemned 
because the acts are not labor, within the meaning of the 
Sunday statutes. Rapp y. Reehling, 124 Ind. 36, Shank v. 
Shoemaker, 18 N.Y. 489. 

As a rule, whatever must be done in order to preserve 
life, health or property, apd which must be done on Sun- 
day, if done at all, is a work of necessity of charity, as 
thus defined. But if the work is only to prevent a loss 
on a secular day, as where a mill or wheel is cleaned on 
Sunday, because to do so on another day will close the 
mill, it is not work of necessity. McGrath v. Merwin, 
112 Mass. 467. A contract by which an opera singer 
agrees to perform service on Sunday is void because the 
service is labor within the meaning of the statute. Hallen 
V. Thompson, 48 Misc. 642, 96 N.Y.S. 142. 

145. Sunday Newspapers. Contracts for advertis- 
ing in Sunday newspapers are legalized by statute. Gen- 
eral Business Law, sec. 333. A recent case held that the 
publishing of a newspaper on Sunday was a work of 
necessity. The opinion is based on the great service the 
press is rendering to humanity on Sunday as well as Mon- 
day, or any other day of the week, and that its benef- 
icience is more potent on Sunday than any other day be- 
cause of the opportunity afforded for reading. Pulitzer 
Pub. Co. V. McNichols, 181 S.W. 1. 
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146. Barbering on Sunday. Barbering is prohibited 
on Sunday, except in New York City and Saratoga 
Springs, where shops may be kept open until one o'clock. 
Penal Law, Sec; 2153. 

There is no liability to pay for services rendered on 
Sunday during prohibited hours. The Sunday act is held 
constitutional in New York but unconstitutional in Illi- 
nois. Peo V. Havnor, 149 N.Y. 195, Eden v. Peo, 161 
111. 296, 32 L.R.A. 659. 

147. Holidays Other Than Sunday. All contracts 
and business transactions made and performed on a legal 
holiday other than Sunday are valid except negotiable in- 
struments maturing on a legal holiday. These are pay- 
able on the next succeeding business day. Public offices 
of the state and of the counties must be closed on legal 
holidays. Page v. Shainwald, 169 N.Y. 246, 62 N.E. 356. 

GAMBLING OR WAGERING CONTRACTS 

148. General Nature of Gambling and Wagering 
Contracts. A gambling contract arises between parties 
who agree to play by cards, dice, or other contrivance, 
whereby one shall lose and the other gain. "Illegal gam- 
ing contracts implies gain and loss between the parties 
by betting as would excite a spirit of cupidity." Harris 
V. White, 81 N.Y. 532, at p. 539. 

A wager is a promise to give something upon the de- 
termination or ascertainment of an uncertain event in 
which the parties have no interest except that which they 
create by the wager. Jordan v. Kent, 44 How. Pr. 206. 

149. Legal at Common Law. Wagering and gam- 
ing contracts were valid at common law. Thompson v. 
Hayes, 59 Misc. 425, 111 N.Y.S. 495. Contra, Love v. 
Harvey, 114 Mass. 80, H. & W. 368. But public gam- 
ing houses were held to be nuisances because they bred 



Digitized by VjOOQlC 



Legality of Subject Matter. 125 

idleness and brought disorderly persons together in great 
numbers. Ordinary betting is not a crime, but keeping a 
gambling house is punishable. People v. Langan, 196 N. 
Y. 260, 266, Thompson v. Hayes, 59 Misc. 425, 111 N.Y. 
S. 495. 

150. Illegal by Statute. Statutes in New York and 
in most states now expressly declare all gaming and wag- 
ering contracts to be void. Penal Law, sec. 992, provides 
that all contracts for or on account of any money or prop- 
erty wagered, bet or staked shall be void. The statute 
also provides that securities of whatsoever nature given 
for money lost at gaming "shall be utterly void." There- 
fore, notes, checks, mortgages, conveyances, etc., given 
in payment of gambling losses are void. Penal Law, Sec. 
993. HoUingsworth v. Moulton, 53 Hun 91, 6 N.Y.S. 
362, affirmed, 119 N.Y. 612, Remer v. Ettinger, 48 Misc. 
641, 96 N.Y.S. 263. 

The gambling statute also imposes a penalty for exact- 
ing payment of money or property won at cards, faro, etc. 
Penal Law, Sec. 989. 

Property staked under a bet or wager may be recovered 
of the winner or stakeholder. Penal Law, Sec. 994. 
Kohler v. Rosenthal, 135 App. Div. 438, 120 N.Y.S. 325. 

Losers of certain sums at a gaming table may recover 
their losses. Penal Law, Sec. 995. 

151. Wager Contracts Disguised as Future Sales. A 
form of wager often difficult to detect exists where an 
apparent contract of sale is made for future delivery, in 
which the parties do not intend delivery of the thing con- 
tracted for, but mean to settle the contract by paying and 
receiving the difference between the market price and the 
price agreed upon. Such a contract is in reality a bet or 
wager on the market price at the time fixed. But if the 
parties intend, in good faith, a performance of the con- 
tract by actual delivery of the property and payment 
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therefor according to the terms of the contract, it will be 
valid. 

The actual intention of the parties may be difficult to 
prove or disprove ; but when once the intention is estab- 
lished, there is no difficulty in applying the law. West 
V. Wright, 86 Hun 436, 33 N.Y.S. 898, Weld v. Postal 
Telegraph Cable Co., 199 N.Y. 88, 92 N.E. 415, Mohr v. 
Miesen, 47 Minn. 228. 

152. Construction of Optional Contracts and Stock 
Transactions. Contracts that can have a legal inter- 
pretation will not be condemned. The courts will not 
presume an illegal intent on the part of the parties. In 
Story V. Salomon, 71 N.Y. 420, at p. 422, the court says : 
"We may guess that the parties were speculating upon 
the fluctuations in the price of the stock, and that the 
defendant was not to be required to take or deliver any 
stock in any case, but simply to pay the difference. But a 
contract which can have a legal interpretation and effect 
should not be condemned, without proof in that way." 
In re Taylor & Co., 192 Pa. St. 304, H. & W. 376, Hurd v. 
Taylor, 181, N.Y. 231, 73 N.E. 977. To make a future 
sale a wager the intention to settle the differences must 
be entertained by both parties to the transaction ; such an 
intention by one party alone will not invalidate the con- 
tract. Springs v. James, 137 App. Div. 110, 121 N.Y.S. 
1054, affirmed, 202 N.Y. 603. 

153. Usurious Contracts. At common law any rate 
of interest agreed upon was enforceable, but to protect 
borrowers in necessity against unconscionable exactions, 
usury laws, prescribing a legal rate of interest, have been 
enacted in most states. General Business Law, Sec. 370. 
To constitute usury there must be an agreement to pay 
more than the legal rate of interest. Bill v. Fish, 1 N.Y. 
St. Rep. 473. In the great majority of usurious trans- 
actions a subterfuge of one kind or another is resorted 
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to for the purpose of giving it a legal appearance. Such 
appearance, however, never deters the court from pro- 
nouncing the transaction usurious, once that fact appears. 
Schanz v. Solscheck, 160 App. Div. 798, 145 N.Y.S. 778, 
Empire Trust Co. v. Coleman, 85 Misc. 312, 147 N.Y.S. 
740. 



154. Usurious Contracts Void. The New^ York 
statute provides that usury renders void all bonds, bills, 
notes and all other contracts or securities of whatsoever 
nature. There is no right to recover for money loaned 
where it is tainted with usury. Oppilofer v. Murphy, 146 
App. Div. 581, 131 N.Y.S. 168. 

Rate of interest charged by pawnbrokers, see General 
Business Law, sec. 46. 

Rate of interest charged by banks, see Banking Law, 
sec. 114. 

Rate of interest charged by personal loan associations, 
see Banking Law, sec. 345. 

Demand loans of five thousand dollars or upward may 
bear any rate of interest agreed upon. General Business 
Law. sec. 379. 

Corporations and joint stock companies are prohibited 
from interposing usury as a defense. General Business 
Law, sec. 374, Hubbard v. Todd, 171 U.S. 474. So, too, 
indorsers and guarantors or sureties of corporate obli- 
gations cannot interpose usury as a defense. Weinreb v. 
Coleman Stable Co., 70 Misc. 535, 127 N.Y.S. 343. 

155 Compound Interest. An agreement to pay in- 
terest on interest due is not usurious. An agreement in 
advance for the payment of interest upon interest, as the 
same shall accrue, is invalid, not because it is usurious, 
but because it is against public policy, as it might be 
made oppressive to the debtor. Stewart v. Petree, 55 N. 
Y. 621, Reusens v. Argenburgh, 135 App. Div. 75, 119 N. 
Y.S. 821. • 
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156. Usury is a Crime. The offense of usury is 
made a misdemeanor. Penal Law, sec. 2400. 

AGREEMENTS IN VIOLATION OF COMMON 

LAW 

157. Agreements to Commit Crime. An agreement 
to commit a crime, or a promise to give a reward for the 
commission of a crime is void. Clark, Cont. p. 316. In 
addition to agreements to commit crimes there is a large 
class of contracts said to be void as against public policy. 

158 What is Public Policy. There is no precise 
definition of public policy, and consequently no absolute 
rule by which a contract can be measured or tested to 
determine whether or not it is contrary to public policy. 
Each case, as it arises, must be judged and determined ac- 
cording to its own circumstances. Veazey v. Allen, 173 
N.Y. 359, at p. 368, 66 N.E. 103, 62 L.R.A. 362. The 
public policy of the state or of the nation is to be found 
in its Constitution, statutes and judicial decisions. United 
States V. Trans-Missouri Freight Association, 166 U.S. 
290, Zeigler v. Illinois Trust and Savings Bank, 245 111. 
180, 91 N.E. 1041, 28 L.R.A. (N.S.) 1112. Under the 
common law public policy will not permit individuals to 
obligate themselves by a contract, either to do or not to 
do anything, when the thing to be done or omitted is, in 
any degree, clearly injurious to the public. Chappel v. 
Brockway, 21 Wend. 159. The test is the evil tendency 
of the contract and not its actual injury to the public in a 
particular instance. 

Illustrative instances : An agreement to influence legis- 
lation is void, although the legislation sought may be 
clearly beneficial. An agreement to influence an appoint- 
ment to office is void although the intent may be to secure 
the best qualified person. And agreements whose ten- 
dency is to establish a monopoly are void, although, in 
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the particular case, they may not destroy competition or 
enhance prices. The law looks to the general tendency 
of such agreements, and it closes the door to temptation 
by refusing them recognition in any of its courts. Provi- 
dence Tool Co. V. Norris, 2 Wall. 45. 

159. Agreements to Defraud the Public or Third 
Persons. Agreements made with the intent that they 
shall operate as a fraud upon the private rights of third 
persons are void as against public policy. In Qiurch v. 
Proctor, 66 Fed. 240, it was held a good defense to an 
agreement for the sale of menhadden that the buyer in- 
tended to pack and sell them as mackerel. There was 
participation in the illegal act by the seller. See, also,. 
Mateme v. Horwitz, 101 N.Y. 469, 5 N.E. 331, H. & W. 
383. An agreement for the use of the name of a music 
director for a band with which he was not connected, was 
held to be void as its purpose was to deceive the public. 
Blakely v. Sousa, 197 Pa. 305, 47 Atl. 286. 

Agreements in fraud of creditors are void. Thus, a 
composition agreement between a debtor and his creditors 
is void where, in order to procure the consent of some 
particular creditor, the debtor secretly promises to pay 
him an additional sum over the other creditors. KuU- 
man v. Greenebaum, 92 Cal. 403, 28 Pac. 674. But in New 
York it is held that only the secret agreement is void. 
Hanover National Bank v. Blake, 142 N.Y. 406, 37 N.E. 
519, 27 L.R.A. 33. 

An agreement to publish a libelous book or article is 
void. Jewett Pub. Co. v. Butler, 159 Mass. 517, 34 N.E., 
1087, 22 L.R.A. 253. So, too, are agreements which have 
for their object the fraudulent raising or lowering of 
prices at auction sales by the employment of "puffers" to 
make fictitious bids. A "puffer" is without remedy to re- 
cover his compensation because his contract is illegal, and 
the purchaser may avoid the contract of purchase on the 
ground of fraud. Clark, Cont. 318, Bowman v. McClena- 
han, 20 App. Div. 346. 46 N.Y.S. 945. 
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160. Agreements Relieving Employer from Liabil- 
ity to Employee for Negligence. The weight of author- 
ity sustains the view that an employer cannot release him- 
self by contract in advance from liability for injury to 
his employee caused by his own negligence. The reason 
for this holding is the interest the State has "in the con- 
servation of the lives and of the healthful vigor of its 
citizens, and if employers could . contract away their re- 
sponsibility at coihmon law, it would tend to encourage 
on their part laxity of conduct in, if not an indifference 
to, the maintenance of proper and reasonable safeguards 
to human life and limb." The highest incentive to the 
exercise of due care riests in a consciousness that a fail- 
ure in this respect will fix liability to make full compensa- 
tion for the injury. Johnston v. Fargo, 184, N.Y. 379, 
77 N.E. 388, 7 L.R.A. (N.S.) 537, H. & W. 385. On the 
question of the validity of contracts exempting persons 
from liability for negligence, see 6 R.C.L. 727-730. 

161. Contracts Waiving Statutory Rights. Statutes 
are often passed to protect persons against certain types 
of contract. The purpose of such statutes would be de- 
feated if their effect could be waived by contract. There- 
fore, if such be the legislative intent, contracts attempt- 
ing to avoid the provisions of such statutes are void be- 
cause inconsistent with public welfare. The usual in- 
stallment sale contract which gives to the vendor the right 
to retake possession upon default of payments by the 
vendee and to sell the property either at public or private 
sale, and which further provides that the vendee waives 
all his statutory rights relating thereto, is void, since the 
purpose of the statute is the protection of the poor or ne- 
cessitous, and this is accomplished by preserving some 
rights to the vendee by statute which the courts will not 
allow him to waive by contract. See installment sale case : 
Crowe v. Liquid Carbonic Co., 208 N.Y. 396, 102 N.E. 
573. So, too, under statutes providing that wages must 
be paid in lawful money, a contract waiving such right is 
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invalid. Hancock v. Yaden, 121 Ind. 366, 23 N.E. 253, 
6 L.R.A. 576. 

162. Contracts Waiving in Advance Statutory Ex- 
emptions. A contract whereby the promisor waives in 
advance his statutory rights of exemption in his property 
is void in most jurisdictions, on the theory that the sta- 
tute is enacted for the protection of necessitous debtors, 
and to allow them to contract away their rights in ad- 
vance would be to defeat the purpose of the statute. 
Kneettle v. Newcomb, 22 N.Y. 249, 78 Am. Dec. 186. 

163. Agreements Which are Contrary to Good 
Morals. The only aspect of immorality with which 
courts of law have dealt on the ground of public policy 
is sexual immorality. A contract is valid even though 
moral turpitude may be involved in its performance. 
While it is true that a contract is void when it is immoral, 
it is equally true that it is not void simply because there 
is something immoral in its surroundings or connections. 
To have this effect the direct object of the contract must 
be the promotion of unlawful intercourse. Boigneres v. 
Boulton, 54 Cal. 146, H. & W. 410, Moore v. Remington, 
34 Barb. 427, Baumeister v. Markham, 101 Ky. 122, 41 
S.W. 86, Anheuser-Busch Brewing Association v. Mason, 
44 Minn. 318, 46 N.W. 558, 9 L.R.A. 506, H. & W. 439. 
Where the lessor knows that the premises are leased for 
immoral purposes, the lease is void, and the obligation 
of the lessee to pay rent will not be enforced. Ernst v. 
Crosby, 140 N.Y. 364, 35 N.E. 603. 

An agreement in consideration of future illicit cohabi- 
tation is void. Steinfeld v. Levy, 16 Abb. Pr. N.S. 26. 
In Trovinger v. McBurney, 5 Cow. 253, an agreement to 
board an illegitimate child and its mother, the father to 
be allowed to continue the illicit relations, was held void. 
See, also, Tyrell v. York, 57 Hun 292, 10 N.Y.S. 611. A 
promise made in consideration of past illicit cohabitation 
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is not illegal. It is regarded as a promise in reparation 
of wrongdoing. Burn v. Winthrop, 1 John. Ch. 329. A 
note given in consideration of past cohabitation is valid. 
People V. Hayes, 70 Hun 111, 24 N.Y.S. 194, affd. in 
140 N.Y. 484. 

164. Agreements Tending to Injure Public Service 
or Good Government. The efficiency of public service is 
a matter of vital concern to the public, and therefore, all 
agreements tending to injure public service or good gov- 
ernment are void as being contrary to public policy. Thus, 
agreements to control the business operations of the gov- 
ernment, or the appointment to public office, or the ordi- 
nary course of legislation are invalid, and this, too, with- 
out reference to the parties' motives — corrupt or other- 
wise — or whether improper means are contemplated or 
used in their execution. Trist v. Child, 21 Wall. 441, H. 
& W. 389. 

A combination to obtain contracts 'from the government 
is not in itself illegal ; and contracts so to combine will be 
enforced by the courts. Hegness v. Chilberg, 224 Fed. 
28. Thus, an agreement between A and B, whereby B 
agrees to give A a certain percentage of the profits of a 
contract that A may obtain from the government, is valid. 
Beck V. Bauman, 187 App. Div. 767, Dunham v. Hast- 
ings Pavement Co. 118 App. Div. 127, 103 N.Y.S. 4S0, 
affirmed, 189 N.Y. 500. But it is otherwise when the con- 
tract provides for the use of improper means and influence 
which tend to injuriously affect the public. For instance, 
an agreement for services in securing contracts by fav- 
oritism from state officials, by reason of social and po- 
litical relations with such officials, is void. Drake v. 
Lauer, 93 App. Div. 86, 86 N.Y.S. 986, affirmed, 182 N.Y. 
533. 

The federal decisions holding that contracts for com- 
pensation in consideration for procuring contracts with 
the. goyemment to furnish it supplies are void as directly 
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contrary to the New York decisions. Hazelton v. 
Scheckells, 202 U.S. 71, Southard v. Boyd, 51 N.Y. 177, 
H. & W. 395, Beck v. Bauman, 187 App. Div. 767. In 
order to invaUdate a contract as against public policy, it 
must appear that the agreement itself contemplated the 
illegal acts ; and it is not sufficient that condemnable acts 
were done thereimder, if they were not contemplated by 
the agreement. Drake v. Lauer, 93 App. Div. 86, 86 N.Y. 
S. 986, affirmed, 182 N.Y. 533. 

Agreements to secure legislative action are valid when 
they contemplate the use of lawful means. For instance, 
an agreement for professional services in drafting peti- 
tions to the legislative body, in collecting evidence, pre- 
paring arguments and submitting them, either orally or 
in writing, to legislative committees, etc., is as free from 
judicial criticism as the retaining of professional services 
in a court of law. Chesborough v. Conover, 140 N.Y. 
282, 35 N.E., 633. But if an agreement contemplates the 
use of unlawful means in procuring favorable legislation 
or the legislation is for an unlawful purpose, it is void. 
Veazey v. Allen, 173 N.Y. 359, 66 N.E. 103, 62 L.R.A. 
362. 

165. Agreements Which Tend to Pervert the Course 
of Justice. Agreements which tend to obstruct or in- 
terfere with the administration of justice are void. They 
may be classified as follows : 

1. Agreements compounding crimes. 

2. Agreements ousting courts of jurisdiction. 

3. Agreements tending to encourage litigation — 
champerty and maintenance. 

166. Agreements Compounding Crimes. Criminal 
prosecutions should be instituted or dismissed solely for 
the good of the state and not for private gain. Therefore, 
agreements to stifle criminal prosecutions are void be- 
cause they tend to obstruct public justice. Maxfield v. 
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Hoecker, 49 Hun 605, 2 N.Y.S 77. But a contract to 
make reparation is valid, provided it does not stipulate 
that the prosecution for the offense shall be suppressed or 
stayed. Barrett v. Weber, 125 N.Y. 18, Cohoes v. Crop- 
sey, 55 N.Y. 685. A promise not to prosecute is not il- 
legal, where, it is made, not for the sake of gain, but from 
motives of kindness or on account of relationship. Hatch 
v. Collins, 34 Htm 314, Dodson v. Swan, 2 W. Va. 511, 
98 Am. Dec. 787. 

One who takes money under an agreement to compound 
or conceal a crime is guilty of a crime. Penal Law, sec. 
570. 

167. Offenses Which May be Compromised. The 
Criminal Code of Procedure provides for the compromise 
of misdemeanors where the wrongdoer is both civilly 
and criminally liable. Code of Crim. Pro., sees. 663 and 
664, Cleaveland v. Cromwell, 110 App. Div. 82, 96 N.Y.S. 
475. 

168. Agreements Ousting Courts of Jurisdiction. 

The parties cannot by contract oust the courts of their 
jurisdiction. Therefore, an agreement requiring all dif- 
ferences and disputes arising under it to be settled by 
arbitration to the exclusion of the courts is void. Al- 
though it is permissible to submit to arbitration pending 
lawsuits or existing differences, it is not permissible for 
persons to stipulate in advance that in the event of dif- 
ferences arising in the future they will deny themselves 
the right to resort to the courts. The reason fpr the rule 
is that as the state has an interest in all its inhabitants, 
and it is to the state's interest that the rights of all shall 
be protected and enforced and that its courts shall be 
always open for the redress of wrongs, no person should 
be permitted by contract to deprive himself in advance of 
the right to appeal to them. But the parties may agree 
in advance to leave to arbitration the determination of 
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questions of fact, such as the amount of loss or damage 
or any other matters that do not leave to the arbitrators 
the sole question of liability for a breach of the contract, 
Hamilton v. Liverpool, (etc.) Co. 136 U.S. 242, H. & W. 
399, Delaware & Hudson Canal Co. v. Pennsylvania Coal 
Co., 50 N.Y. 250, H. & W. 401, National Contracting Co. 
V. Hudson River Co., 170 N.Y. 439, 63 N.E. 450, same 
case, 192 N.Y. 209. Agreements determining the juris- 
diction in which actions shall be brought also are void., 
The latest important decision in New York on this point 
is Meacham v. Jamestown, F.& C.R.R.Co., 211 N.Y., 346, 
105 N.E. 653. See, also, Nashua River Paper Co. v. 
Hammermill Paper Co., 223 Mass. 6, 111 N.E. 678. 

169. Existing Controversies. In New York, agree- 
ments to arbitrate existing controversies are regulated by 
statutes which, in a general way, provide that the agree- 
ment to arbitrate must be an existing controversy, must 
be in writing, and that the parties must be competent to 
contract. On motion by either party, the court must con- 
firm the award, unless it be vacated because of corruption, 
fraud, undue means, or where arbitrators were guilty of 
misconduct. A judgment so entered has the same force 
and effect as if entered in an action. Code of Civil Pro- 
cedure, sees. 2365 to 2386. 

170. Agreements Tending to Encourage Litigation 
— Champerty and Maintenance. "Maintenance" is the 
officious interference in a suit by one who has no interest 
therein. "Champerty" is a bargain between a person and 
plaintiff or defendant to divide the matter sued for. For 
a history of the law in relation to champerty and mainten- 
ance, see Thallhimer v. Brinckerhoff, 3 Cowen 623. Cham- 
perty agreements are held to be unlawful because they 
encourage litigation. Sedgwick v. Stanton, 14 N.Y. 289. 
The common law relating to champerty and maintenance 
no longer obtains in New York except as preserved by 
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statute. The only statutes relating thereto are to be found 
in section 274 of the Penal Law. This section prohibits 
an attorney from buying a claim for the purpose of bring- 
ing an action thereon. Brandy v. Newton, 65 Hun 619, 
19 N.Y.S. 734, Browning v. Marvin, 100 N.Y. 144, 2 N. 
E. 635. The statute, section 274, also prohibits an attor- 
ney from promising or giving to any person a valuable 
consideration as an inducement to place in his hands a 
demand for the purpose of having an action brought 
thereon. But this provision does not prohibit an attorney 
from taking a case on a contingent fee; nor does it 
deny him the right to take a case under an agreement 
with his client whereby he agrees to pay all necessary 
disbursements. Ransom v. Cutting, 188 N.Y. 447, 81 
N.E. 324. A contingent fee of fifty per cent, is not 
unconscionable. In re Fitzsimmons, 174 N.Y. 15, 66 
N.E. 554, Morehouse v. Brooklyn Heights R.R. Co., 123 
App. Div. 680, 108 N.Y.S. 152, affirmed, 195 N.Y. 537. 

171. Attorney's Lien. Secret Settlement Between 
Parties. The statutory lien of an attorney for his 
services is found in the Judiciary Law, section 475. The 
attorney's lien cannot be defeated by a secret settlement 
between the parties. Peri v. New York Cent. & H.R.R.R. 
Co., 152 N.Y. 521, 46 N.E. 849. 

A stipulation prohibiting a client from settling the liti- 
gation without consent of the attorney is void as against 
public policy. Matter of Snyder, 190 N.Y. 66, 82 N.E. 
742, 14 L.R.A. (N.S.) 1101, Beagles v. Robertson, (Mo.) 
115 S.W. 1042. 

Agreements between an attorney and a layman or a 
corporation for "splitting fees", as an inducement or re- 
ward for the procuring of business are void. An attorney 
making such an agreement is guilty of a misdemeanor. 
Matter of Newman, 172 App. Div. 173, 158 N.Y.S. 375, 
Penal Law, sec. 274, Matter of Clark, 184 N.Y. 222, 77 
N.E. 1. 
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172. Agreements in Restraint of Marriage. It is 

the policy of the law to encourage marriage and to dis- 
courage any interference therewith. Therefore, agree- 
ments creating restrictions on marriage are contrary to 
public policy and are void. But a reasonable restraint, de- 
signed to prevent hasty or imprudent marriages, is permis- 
sible. Sterling v. Sinnickson, 2 Southard, (5 N.J.L.) 756, 
H.& W. 412. A promise by a man to an immarried woman 
that, if she continued in his employ and cared for his 
wants until his death and did not marry until after his 
death his executor would then pay her a specified sum, is 
void as an agreement in general restraint of marriage. 
Lowe V. Doremus, 84 N.J.L. 658, 87 Atl. 459, 49 L.R.A. 
(N.S.) 632. So, too, an agreement to settle an action for 
breach of promise of marriage and to pay the plaintiff a 
specified amount three years after date if she is then alive 
and unmarried is void. McCoy v. Flynn, (Iowa), 151 
N.W. 465, L.R.A. 1915D, 1064. 

There is nothing contrary to public policy, however, 
for a person having a parental interest from restricting 
marriage along certain lines, as infancy and relationship. 
And agreements not to marry a person under a certain 
age, or in a certain degree of relationship, or into a cer- 
tain family, or not to marry a second time, have been 
held valid on the ground that the restraint was reason- 
able. Hogan V. Curtin, 88 N.Y. 162. 

The rule that renders contracts void which are in gen- 
eral restraint of marriage has no force when applied to 
second marriages. Contracts in restraint of a second 
marriage are uniformly affirmed. The reason for this 
is that, "Neither the conservation of morals nor public 
policy furnishes a basis for the rule as applied to the 
right of a husband or wife to withhold his or her estate 
from passing to the support of a second husband or wife, 
as the case might be." For a general djscussion of this 
question and the authorities, see Appleby v. Appleby, 100 
Minn. 408, 111 N.W. 305, 10 L.R.A. (N.S.) 590. The 
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well recognized right of a donor to attach a condition to 
a gift of property has been applied to cases where the 
donee is given the enjoyment of property only during 
his celibacy. This does not constitute an agreement in 
restraint of marriage, since the donee makes no promise 
not to marry in return for the gift or use of property. 
Appleby v. Appleby, supra. 

173. Separation Agreements. On the ground of pub- 
lic policy, contracts between husband and wife which 
look forward to their future separation are void, as in 
derogation of the marriage relation, the living apart of 
husband and wife being considered violative of public 
policy. Winter v. Winter, 191 N.Y. 462, 84 N.E. 382, 16 
L.R.A. (N.S.) 710. But where the spouses have sep- 
arated, or where an immediate separation was the object 
of the contract whereby provision is made for the sep- 
arate support of wife, the contract is valid. Winter v. 
Winter, supra, Clark v. Fosdick, 118 N.Y. 7, 22 N.E. 
1111, 6 L.R.A. 132. A subsequent reconciliation termin- 
ates the separation agreement. Zimmer v. Settle, 124 N. 
Y. 37, 26 N.E. 341. 

Agreements to restore marital relationship upon a mon- 
ey consideration are not invalid as opposed to public 
policy. Adams v. Adams, 91 N.Y. 381. A contrary rule 
is applied in some jurisdictions. Thus, in Merrill v. 
Peaslee, 146 Mass. 460, the court said: *Tt is as much 
against public policy to restore interrupted conjugal re- 
lations for money, as it is to continue them without 
interruption for the same consideration." In New York 
the contract is upheld on the ground that it is in the 
interest of public policy to restore peace and harmony 
between husband and wife and renew their conjugal 
relations. The New York view is sustained by a decided 
weight of authority. Darcey v. Darcey, 29 R.L 384, 71 
Atl. 595, 23 L.R.A. (N.S.) 886. See note, 60 L.R.A. 
409. 
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174. Marriage Brokerage Contracts. Agreements to 
pay for bringing about a marriage or to pay to assist a 
person in getting married by means of introductions to 
persons of the opposite sex are void, both at law and in 
equity, as being opposed to morality and public policy. 
The courts lay stress on the fact that the broker's self 
interest leads to the temptation to exercise undue and 
pernicious influence by holding out false and seductive 
hopes to the parties and to bring about a marriage with- 
out regard to their welfare or happiness. Duvall v. Well- 
man, 124 N.Y. 156, 26 N.E. 343, Antcliflf v. June, 81 
Mich. 477, 45 N.W. 1019, 10 L.R.A. 621. 

175. Agreements in Restraint of Trade. Agree- 
ments in general and unlimited restraint of trade are 
void, but contracts in reasonable restraint of trade are 
valid. In all cases the test question is, is the restraint 
reasonable. If the protection to a successor in a business 
or profession is greater than is necessary to protect his 
rights, the restraint is unreasonable. What would be rea- 
sonable in one case might be most unreasonable in an- 
other. Thus, restrictions as to space might be reasonable 
when applied to a wholesale dealer, denying him the right 
to again engage in the same business in certain states, 
but would be wholly unreasonable when applied to a 
local retail dealer. Whatever restraint is greater than is 
necessary for the protection of the party can be of no 
benefit to either; it can be only oppressive, and if oppres- 
sive, in the eye of the law it is unreasonable. Harrison 
V. Glucose Sugar Refining Co., 116 Fed. 304, 58 L.R.A. 
915. Under modern decisions the restraint may in some 
cases be practically unlimited as to both time and space. 
Diamond Match Co. v. Roeber, 106 N.Y. 473, 13 N.E. 
419, H. & W. 415, Enameling Co. v. Haberman, 120 Fed. 
415, Camors-McConnell Co. v. McConnell, 140 Fed. 412. 
The Diamond Match Co.'s case was followed in Leslie 
V. Lorillard, 110 N.Y. 519, and the effect of its reasoning 
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summed up, as follows, "Under the authority of that 
case, it may be sdid that no contracts are void as being 
in general restraint of trade, where they operate simply 
to prevent a party from engaging or competing in the 
same business." For a collation of illustrative cases as 
applied to the sale of a business or profession, see note, 
24 L.R.A. (N.S.) 913. 

The general rule that contracts in reasonable restraint 
of trade are valid, does not apply to corporations engaged 
in a public business, for any restraint, however partial, 
must be regarded as pre judical to the public interest. Ac- 
cordingly, it has been held that when the owner of a 
hotel, which is regarded as a quasi public institution, 
agrees not to perform a duty imposed upon him by law, 
and agrees not to serve the public, with a view to giving 
a competitor in business a monopoly of the hotel business, 
his act is in contravention of sound public policy. Central 
New York Telephone & Telegraph Co. v. Averill, 199 N. 
Y. 128, 92 N.E. 206, 32 L.R.A. (N.S.) 494. 

176. Restriction in Contract of Employment. Agree- 
ments by employees, ancillary to contracts of employment, 
restricting their right to labor along the same lines, either 
for themselves or others, upon the termination of their 
present employment, are subjected to a great diversity of 
opinion. Some jurisdictions hold they are violative of 
public policy, because the covenantors' means of procur- 
ing a livelihood for themselves and families are thereby 
diminished, and where general and unlimited as to scope 
of territory, are void. Taylor Iron & Steel Co. v. Nich- 
ols, 73 N.J.E. 684, 69 Atl. 186, 24 L.R.A. (N.S.) 933, 
Kinney v. Scarborough Co., 138 Ga. 77 ^ 74 S.E. 772, 40 
L.R.A. (N.S.) 473 and note. Other jurisdictions assert 
the test of the validity of such contracts is based not so 
much on the ground as to whether they are pre judical to 
public interest, but as to whether they are reasonably 
necessary for the fair protection of the employer's busi- 
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ness rights. Eureka Laundry Co. v. Long, 146 Wis. 205, 
131 N.W. 412, 35 L.R.A. (N.S.) 119. The latter view 
is adopted in New York. MagnoUa Metal Co. v. Price, 
65 App. Div. 276, 72 N.Y.S. 792, McCall Co. v. Wright, 
198 N.Y. 143, 91 N.E. 516, 31 L.R.A. (N.S.) 249. 

The general principles applicable in determining the 
validity of contracts in restraint of trade are also appli- 
cable in determining the validity of agreements which 
place restrictions on an employee as a condition of his 
employment. McCall v. Wright, 198 N.Y. 143, at p. 151. 

177. Agreements Not to Disclose Trade Secrets. 

Agreements not to disclose secrets communicated in the 
course of confidential employment, whether they be of 
trade or of title, or other secrets of the party important to 
his business, will be enforced. The most frequent appli- 
cation of this rvile is in contracts involving some secret 
process or formula of manufacture. Tode v. Gross, 127 
N.Y. 480, 28 N.E. 469, 13 L.R.A. 652. But the rule of 
law sustaining agreements to keep inviolate trade secrets 
is not limited to manufacturing processes. It . includes 
lists of customers and all information of any kind pertain- 
ing to the employer's business. Witkop & Holmes Co. v. 
Boyce, 61 Misc. 126, 112 N.Y.S. 874. 

178. Monopoly Contracts. Monopolies have always 
been held to be in violation of common law, whether 
granted by the sovereign power or created by contract 
between private citizens. Therefore, agreements or combi- 
nations in restraint of trade, commerce, or competition are 
void and courts will not aid parties seeking to enforce 
such agreements. Amot v. Pittston & Elmira Coal Co. 
68 N.Y. 558, Judd v. Harrington, 139 N.Y. 105, 34 N.E. 
790, Leonard v. Poole, 114 N.Y. 371, 21 N.E. 707, 4 L. 
R.A. 728, Straus v. Am. Pub. Ass'n., 231 U.S. 222. See 
Penal Law, sec. 580, sub. 6, wherein it is made a crime 
for two or more persons to conspire to do any act in- 
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jurious to trade or commerce. Contracts giving a per- 
son the exclusive right to handle goods in a given locality 
are not condemned. Walter A. Wood Mowing & Reap- 
ing Machine Co. v. Greenwood Hardware Co., 75 S.C. 
378, 55 S.E. 973, 9 L.R.A. (N.S.) 501. As between 
members of an unlawful combination or association, there 
is no remedy for the enforcement of their agreements; 
but contracts between a member of the illegal combi- 
nation, or the illegal combination itself, and per- 
sons who are in no way connected with the combination, 
are enforceable, for the contracts in such instances are 
wholly collateral to the unlawful purpose of the combi- 
nation. Connolly v. Union Sewer Pipe Co., 184 U.S. 
540. The leading case denying the right to enforce con- 
tracts between members of an unlawful monopoly is 
Continental Wall Paper Co. v. Louis Voight & Sons Co., 
212 U.S. 227. See, also, International Harvester Co. v. 
Smith, 163 Mich. 55, 127 N.W. 695, 30 L.R.A. (N.S.) 
580 and note. 

179. Restraint of Trade by System of Contracts. 
Repeated attempts have been made within recent years 
to control prices of articles of commerce by a system of 
contracts fixing the prices between manufacturers and 
wholesale and retail merchants, thus eliminating all com- 
petition and fixing the amount which the consumer shall 
pay. These contracts are uniformly condemned and held 
invalid as in restraint of trade both at common law and 
under the anti-trust laws. Dr. Miles Medical Co. v. John 
D. Park & Sons Co., 220 U.S. 373. Cases falling within 
this class of restraining trade by a system of contracts or 
contracts to sell at fixed prices may be grouped under 
three heads as follows: 

1. Vendor's legal power as to third persons. The 
vendor has no power to impose price restrictions on any 
sub-vendee in respect to not only ordinary chattels but 
also to patented or copyrighted articles, the title to which 
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he has reUnquished. Motion Picture Patents Co. v. Uni- 
versal Film Mfg. Co., 243 U.S. 502. 

2. Vendor's rights against his immediate vendee. The 
vendor can acquire no rights against his immediate ven- 
dee. Boston Store v. American Graphophone Co., 246 U. 
S. 8. 

3. Vendor's privileges. The vendor is privileged both 
as against his customers and as against the state to refuse 
to deal with those who decline to maintain fixed resale 
prices. Obviously, a man is generally privileged to select 
his customers. Great Atlantic & Piicific Tea Co. v. Cream 
of Wheat Co., 224 Fed. 566, affirmed, 227 Fed. 46. 

Under the Sherman Anti-Trust Act, Colgate & Com- 
pany, a corporation, was indicted for entering into a com- 
bination in restraint of trade because it agreed with its 
customers individually upon reasonable prices at which 
its products might be resold, and declined to deal with 
those who would not maintain such prices. A demurrer 
was interposed. Held, that the indictment charged no 
offense. United States v. Colgate & Co., 253 Fed. 522. 

The manufacturers of Goodyear automobile tires, an 
Ohio corporation, and its exclusive selling agent, a New 
York corporation, refused to sell its tires to the plaintiff, 
a dealer in automobile accessories, because he had cut 
prices established by the defendants for the resale of their 
products; and they also declined to sell to other dealers 
because they sold to the plaintiff contrary to the defend- 
ants' rule that their dealers should sell only to consumers. 
Upon these facts the plaintiff sought to recover treble 
damages upon two causes of action : ( 1 ) under the Sher- 
man Act and (2) under the Clayton Act. The defend- 
ants demurred. Held, that the complaint stated no cause 
of action. Baran v. The Goodyear Tire & Rubber Co. 
(1919, U.S.D.CS.D.N.Y.) 60 N.Y.L.J. 1513 (Feb. 7, 
1919). 
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CHAPTER X. 

EFFECT OF ILLEGALITY UPON CONTRACTS 

180. Generally. Illegality may affect only a part 
or the whole of a contract. The illegal parts may or may 
not be capable of separation. If a contract is bad only in 
part, and that which is bad can be separated from that 
which is good, the courts will enforce the part that is 
good. It should be observed that in the discussion of the 
rights of the parties to an illegal contract the plaintiff is 
the promisee and furnishes the consideration ; the defend- 
ant, the promisor. Every illegal contract will assume one 
of four forms: 

1. One promise for one consideration; 

2. One promise for several considerations ; 

3. Several promises for one consideration ; 

4. Several promises for several considerations. 

181. One Promise for One Consideration. Where 
one promise is given for one consideration, the illegality 
of the consideration vitiates the promise, and the promisee 
cannot maintain an action based on the contract. Arnot 
V. Pittston & Elmira Coal Co., 68 N.Y. 558, Bent v. Gay, 
149 Ky. 615, 149 S.W. 915, 41 L.R.A. (N.S.) 1034. 

182. One Promise for Several Considerations. If 
there are several considerations for one promise, some of 
which are legal and others illegal, the promise is wholly 
void, as it is impossible to say whether it was the legal or 
the illegal consideration that induced the promise. Thus, if 
the consideration for a promissory note be the sale of 
goods, some of which it is legal and some of which it is 
illegal to sell, the note cannot be enforced. Bishop v. 
Palmer, 146 Mass. 469, 16 N.E. 299, H. & W. 428, Sara- 
toga County Bank v. King, 44 N.Y. 87, Sullivan v. Hor- 
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gan, 17 R.I. 109, 20 Atl. 232, 9 L.RA. 110, Foley v. 
Speir, 100 N.Y. 552, 3 N.E. 477, Lindsay v. Smith & 
Hoskins, 78 N.C. 328, Keener's Cases, Cont. 1089, Sirkin 
V. Fourteenth St. Store, 124 App. Div. 384, 108 N.Y.S. 
830, Keener's Cases, Cont. 1091, Ridgley v. Keene, 134 
App. Div. 647, 119 N.Y.S. 451, Matter of Snyder, 190 N. 
Y. 66, 82 N.E. 742, Santa Clara Mill & Lumber Co. v. 
Hayes, 76 Cal. 387, H. & W. 427. 

183. Several Promises For One Consideration. 

Where an agreement consists of several promises based 
upon one consideration, the illegality of the consideration 
vitiates all the promises. But if the consideration is valid, 
and the promises are severable, the illegality of one of 
them does not invalidate the rest. This class of contracts 
is said to be divisible. Erie R.R. Co. v. Union Loco- 
motive, etc., 35 N.J.L. 240, H. & W. 424, Central New 
York Telephone & Telegraph Co. v. Averill, 199 N.Y. 
128, 92 N.E. 206, 32 L.R.A. (N.S.) 494. 

The result of the rules that partial illegality of con- 
sideration vitiates a promise fovmded thereon, and that 
the illegality of one of several separable promises, based 
upon the same consideration, does not affect the validity 
of the others, is to make the validity of an agreement 
consisting of mutual promises depend upon the party 
who seeks to enforce it. Thus, A promises B $100 in 
consideration of B's promise to do two acts, one of which 
is lawful and the other unlawful. A may come into court 
and enforce the lawful one of B's promises. B, however, 
can not enforce A's promise, because it is foimded on 
a consideration which is in part illegal. Bishop v. Palmer, 
146 Mass. 469, H. & W. 428. 

184. Several Promises for Several Considerations. 
Where an agreement consists of several promises based 
upon several considerations, the illegality of one or more 
of the considerations will not avoid all the promises if 
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those which were made upon lawful considerations' are 
severable from the others. Leavitt v. Palmer, 3 N.Y. 19, 
Osgood V. Bander, 75 la. 550, 39 N.W. 887, 1 L.R.A. 655. 
Thus, a contract whereby A agrees for compensation to 
make an illegal bid on certain realty for B, and to> manage 
such realty at a certain rate of wages per month, is en- 
forceable as to the latter but not as to the former prom- 
ise. McVicker v. McKenzie, 136 Cal. 656, 69 Pac. 495. 

185. Object Unlawful but Intention Innocent. If 

the thing to be done under the agreement is unlawful, 
even though the intention be innocent, the agreement is 
void. Want of guilty knowledge will not save the con- 
tract. Ignorance or mistake of law is no excuse. Sara- 
toga County Bank v. King, 44 N.Y. 87. To illustrate : 
An architect sued upon a contract with the defendants 
for services in the preparation of plans and specifications 
for a building. The building was to contain a motion 
picture theatre and also dwellings, bathhouse, and stores 
in the cellar. A statute provided that, "No portion of 
any building used for moving pictures hereafter erected 
... shall be occupied or used as a dwelling or tenement 
house, apartment house, hotel or department store." IJeld, 
that the architect was a party to an agreement to do an 
unlawful act and hence could not recover. Medoff v. 
Fisher (Pa.) 101 Atl. 471. 

The court said: "The principle that, since one may 
change his mind before the actual perpetration of a for- 
bidden act, the mere intention to commit a wrong is no 
offense has no proper application under the circumstances 
at bar ; for even though, after an erection of this building, 
the defendants might not have put it to any forbidden 
use, yet that fact does not change the status of the case 
so far as the plaintiff is concerned. The latter's position, 
therefore, is simply this : All men are supposed to know 
the law, and, further, one holding himself but as an 
architect is particularly charged with knowledge of the 
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statutory regulations and restrictions governing the erec- 
tion and use of buildings ; therefore, we must assume both 
the plaintiff and defendants knew that the uses to which 
the latter contemplated putting the proposed structure 
were forbidden under a criminal penalty by the statutes 
of Pennsylvania." If the drawing of the plans is to be 
regarded as a participation in the intent or as aiding or 
abetting the ultimate illegal act, the decision is soimd; 
otherwise, it is not. The decision is apparently against the 
weight of authority. 

186. Object Innocent but Intentions Unlawful 
Where the object of the agreement is innocent in itself, but 
the intentions of the parties are unlawful, the agreement 
is void. But knowledge by one of the parties of the 
imlawful intention of the other does not aifect the con- 
tract unless the one party does some act to help carry 
out the unlawful intention and act of the other. 

If liquor is sold for the express purpose of enabling 
the buyer to retail it in violation of law, the sale is void. 
Kohn V. Melcher, 43 Fed. 641, 10 L.R.A. 439. And it 
would seem that where goods are sold for the purpose 
of enabling the buyer to accomplish an unlawful act, the 
sale is illegal. In such a case the illegal intent is not 
only known to the seller, but is encouraged by the sale. 
Graves v. Johnson, 156 Mass. 211, H. & W. 435. If, 
in the lease of a house, the lessor knows the intention of 
the lessee to use the property for an unlawful purpose, 
the rent cannot be recovered. Ernst v. Crosby, 140 N. 
Y. 364, 35 N.E. 603. 

These cases come very close to the English Rule, which 
is that, if the direct object of the contract is innocent 
in itself, but one of the parties has an imlawful intention 
or purpose which is known to the other, the agreement is 
void. In Pearce v. Brooks, L.R. 1 Ech. 213, a coach- 
builder sued a prostitute for money due for the hire of 
a brougham, let to her with a knowledge that it was to 
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be used by her in the furtherance of her immoral trade. 
It was held the coach-builder could not recover. 

New York Rule. But in New York, and in the United 
States generally, mere knowledge of the unlawful in- 
tention and purpose is held insufficient to taint the con- 
tract with illegality; there must be an intent to aid, or 
ati act in aid of the accomplishment of the illegal pur- 
pose. Anheuser-Busch Brewing Association v. Mason, 
44 Minn. 318, H. & W. 439. B, in furtherance of an at- 
tempt to form a monopoly, leased a distillery from A. 
A knew B's motive and intention, but did not become a 
party to the conspiracy. The court held A could recover 
his rent. Brooklyn Distilling Co. v. Standard Distilling 
Co., 120 App. Div. 237, 105 N.Y.S. 264, Tyler v. Car- 
lisle, 79 Me. 210, H. & W. 434, 9 Atl. 356, Tracy v. Tal- 
madge, 14 N.Y. 162. In Hull v. Ruggles, 56 N.Y. 424, 
the action was for goods sold and delivered. The defense 
was that the goods, which consisted of what is known 
as prize candy packages with some articles of silverware, 
were intended to be used as a lottery, of which plaintiff 
had notice, and that he prepared the goods for that pur- 
pose. The court said : "The plaintiff cites, as an author- 
ity in his favor, Tracy v. Talmadge, 14 N.Y. 162. That 
case does hold that mere knowledge by the vendor that 
the purchaser intends to make an unlawful use of the 
property is not a defense to an action for its price. That 
is perhaps all that was necessary to decide in that case 
for the determination of the questions there involved. But 
it is also said there, that if the vendor, with knowledge 
of the intent of the purchaser, do anything beyond mak- 
ing the sale, to aid or further the unlawful design, he 
cannot recover for the property." The court held plain- 
tiff could not recover because he aided in carrying out 
the unlawful design. Aiding the illegal purpose renders 
the contract illegal. Mateme v. Horwitz, 101 N.Y. 469, 

5 N.E. 331, H. & W. 383. 

If the seller knows or has reason to believe that the 
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goods are to be used for a felonious or treasonable pur- 
pose, he cannot recover. Hanauer v. Doane, 12 Wall, 
342, Keener's Cases, Cont. 1057, Fuller v. Hunt, 182 
Mass. 299. 

Merely loaning money, knowing that it will be used 
for gambling purposes, does not make the contract void. 
Contra, if there was an express agreement that it should 
be used for such purposes — a union of purposes. A dis- 
tinction between knowledge and intent is made in these 
cases. Tyler v. Carlisle, 79 Me. 210, 9 Atl. 356, H. & W. 
434. 

In Pennsylvania R. R. v. Rosenf eld, 249 Fed. 964, it 
was held that one who lends money to the loser in an 
illegal transaction, such as gaming or betting, can recover 
the loan, notwithstanding that he knows the loser is going 
to pay his indebtedness with it. It is obvious that the 
loan is disconnected from the illegal act and that the 
cause of action is founded on a distinct and collateral 
consideration. 

187. Relief of Party in Pari Delicto. As between 
parties in pari delicto, the courts ordinarily will not en- 
force an illegal contract or any supposed rights growing 
out of it. The rule is often expressed that in such cases 
the law will leave the parties where it finds them. Haynes 
V. Rudd, 102 N.Y. 372, 7 N.E. 287. Neither will the courts 
give relief to the plaintiff where his action ' arises out of 
his own moral turpitude or out of his violation of the 
general law enacted to effectuate the public policy of a 
state or nation. Levy v. Kansas City, 168 Fed. 524, 22 
L.R.A. (N.S.) 862, Piatt v. Elias 186 NiY. 374, 79 N.E. 
1, 11 L.R.A. (N.S.) 554. The contracts of a pawnbroker 
who attempts to carry on his business without a license, 
or, having a license, fails to comply with the statutes and 
ordinances as to recording the contracts, non-compliance 
with which is made a misdemeanor, are void and he can 
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claim no lien upon the pledges. Levison v. Boas, 88 Pac. 
825, 150 Cal. 185, 12 L.R.A. (N.S.) 575. 

188. Relief of Party Not in Pari Delicto. Where 
the parties are not in pari delicto, even though particeps 
criminisj the courts will afford relief to the more inno- 
cent party, notwithstanding the illegality of the contract 
and the fact that it is executed. The rule governing cases 
in which the parties are not in pari delicto is most fre- 
quently applied where the transaction is in violation of 
a law made for the protection of one party against the 
acts of the other. As they are not equally guilty the 
party protected may recover. Duval v. Wellman, 124 N. 
Y. 156, 26 N.E. 343, Mason v. McLeod, 57 Kan. 105, 45 
Pac. 76, 41 L.R.A. 548. A statute may declare a contract 
to be void, and yet only one of the parties may be guilty 
of its violation. Enactments of this character are often 
for the purpose of protecting one class of persons from 
the oppression and imposition of another class. Such is 
the case with all laws which declare usurious contracts 
void. The lender is not allowed to take advantage of the 
statute, because he is the guilty party, but the borrower 
may do so, because he is not a particeps criminis. He is 
regarded as the victim of the usurer. The principle ap- 
plies to every contract declared to be void by statute, in 
the making of which one of the parties is in delicto. Tracy 
V. Talmage, 14 N.Y. 162, 67 Am. Dec. 132. A statute 
forbidding an attorney at law to promise or give to any 
person a valuable consideration as an inducement to place 
in his hands a demand for the purpose of having an ac- 
tion brought thereon, will not prevent the person who 
places the demand in his hands from recovering the 
agreed compensation, because the parties are not in pari 
delicto. Irwin v. Currie, 171 N.Y. 409, 64 N.E. 161, 58 
L.R.A. 830. 

189. Malum Prohibitum and Malum in Se. Where 
the contract is malum in se, thus involving moral turpi- 
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tude or violating some principle of public policy, the 
courts will not interfere to relieve either party from any 
of its consequences. But where, the contract is merely 
malum prohibitum the court will interfere if the guilt rests 
chiefly upon one, although both have participated in the 
illegal act. Akers v. Mutual Life Ins. Co., 59 Misc. 273, 
112 N.Y.S. 254. 



190. Locus Poenitentiae (place for repentance). 
Locus poenitentiae means an opportunity of withdrawing 
from the projected contract before the parties are finally 
bound. If money is paid or goods are delivered for an 
illegal purpose, they may be recovered before the purpose 
is carried out. Spring Co. v. Knowlton, 103 U.S. 49. 
Bernard v. Taylor, 23 Ore. 416, 31 Pac. 968, 18 L.R.A. 
859. In these cases the recovery is based not on the il- 
legal contract, but on the repudiation thereof. A recov- 
ery is allowed because it has the effect of discouraging 
the making of illegal contracts. Falkenberg v. Allen, 18 
Okla. 210, 90 Pac. 415, 10 L.R.A. (N.S.) 494. See, also, 
as to the right of recovery of money paid on an illegal 
executory contract respecting a newspaper prize contest, 
Greenberg v. Evening Post Ass*n., 91 Conn. 371, 99 Atl. 
1037. 

191. What Law Governs Validity of Contracts. 

Where a contract is expressly performable in the place 
where it is made, it is, of course, governed by the law of 
that place; and the same is true where no place of per- 
formance is expressly named. Hutchinson v. Ward, 192 
N.Y. 375, Bath Gaslight Co. v. Rowland, 84 App. Div. 
563. 

Where the place of contracting and of performance are 
different, the decisions are in great confusion. In sev- 
eral cases the law of the place of making has been ap- 
plied ; in other cases, the law of the place of performance 
governs. Staples v. Nott, 128 N.Y. 403, Manhattan Life 
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Ins. Co. V. Johnson, 188 N.Y. 108. The present rule 
seems to be that the law of the place of contract gov- 
erns, unless the parties clearly intended it to be governed 
by that of the place of performance. Union National 
Bank V. Chapman, 169 N.Y. 538, 62 N.E. 672, H. & W. 
454. 
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PROBLEMS FOR REVIEW. 

1. A, a fruit dealer, made a written contract with B, a 
farmer, whereby B agreed, at stipulated prices for different 
grades, to sell A the entire yield of his prune orchard for 
five years. This was one of several hundred contracts of 
the same character made by A with the prune farmers of 
California. B subsequently sold his farm to C and assigned 
to him his contract with A. A refused to receive prunes 
irom C, claiming that the contract was not assignable. B 
thereupon seized a quantity of prunes that he had delivered 
to A, and when A sought to recover them, B justified the 
seizure by claiming that the contract between A and B was 
part of a scheme of A's to "corner the prune market" and 
was consequently illegal. What are the rights of A, B and 
C? Brent v. Gay, 149 Ky. 615, 149 S.W. 915, 41 L.R.A. (N.S.) 
1034. 

2. A sold B a file, on credit, with knowledge that B was 
of bad character, that he had previously been guilty of bur- 
glary and that he had said to C that he only needed a good 
file to let him at $2,000. B used the file in committing a bur- 
glary and was shot by a policeman who caught him in the 
act. A puts in a claim for the price of the file against B*s 
estate. Should the claim be allowed? 

3. Where a statute has been made for the benefit of the 
public regulating the licenses and loans of pawn-brokers, 
is a loan contract made by an unlicensed broker in violation 
of its provisions void? If the contract is void, is the lien 
or right of the pledgee (pawn-broker) to hold the property, 
which depends on the contract, also lost? 

4. For $3,500 A agreed to sell to B his bakery property 
and business at Ithaca, and not to engage in the bakery busi- 
ness in the state for ten years, (a) Will an action lie by A 
against B for the agreed price or any part of it or damages, 
on A's tendering to B a conveyance of the property and busi- 
ness and a written promise not to engage in the bakery busi- 
ness in the state and B*s refusal to accept the tender and pay 
the price? (b) Will an action lie by B against A on B's 
tendering to A the agreed price and demanding a convey- 
ance of the property and business and offering to waive A*s 
promise not to engage in the business, and A*s refusal to ac-" 
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cept the tender and make the conveyance? See 24 L.R.A. 
(N.S.) 913. 

5. Can the purchase price of commodities sold by weight 
or measure be recovered when the scales or measures used 
were unsealed in violation of a penal statute? Is the weigh- 
ing or measuring merely a collateral matter to the contract 
of sale? Bisbee v. Mc Allan, 39 Minn. 143, 39 N.W. 299. 

6. Is a note given in compromise of a suit on a note for 
a gambling debt tainted by the illegality of the original note? 
Union Collection Co. v. Buckman, 150 Cal. 159, 88 Pac. 708, 
9 L.R.A. (N.S.) 568. 

7. Monroe, a manufacturer of olive oil, sold a quantity to 
Powers, a wholesale dealer, and it was stipulated in the con- 
tract that Powers would not resell it at less than $2.50 per 
gallon. The oil was not produced by Monroe under any 
secret or patented process, but he was a very large producer 
and the ostensible purpose of the stipulation was to preserve 
or enhance the reputation of his olive oil as a product of 
superior grade and quality. Powers sold the oil for $1.75 
per gallon and Monroe sued him for breach of contract. Can 
he recover? 

8. A State statute provided that all persons engaged in 
the business of loaning money at interest must pay a license 
tax and obtain a license before commencing such business, 
and made it a misdemeanor to fail to get such license, and 
provided for instituting a suit to recover the amount of the 
tax. A loan company, having no license, loaned money with 
interest to B, and took notes secured by mortgage. B de- 
faulted on the notes, and the loan company brought suit to 
foreclose the mortgage. Should plaintiff succeed? 

9. A employed B to clerk in his grocery and manage his 
saloon. The wages agreed upon were $50 a month. It was 
illegal to keep a saloon. B was ignorant of the law, but knew 
what work he was to do for A. B worked for A one month 
and then sued A on the contract for wages. Could he recover 
the wages contracted for? Why? Would it make any differ- 
ence if we were to assume that B knew the law? Why? 

10. A made a contract with B for the repayment of money 
lent at 12 per cent, interest. The contract was within the pro- 
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visions of a statute against usury. The statute declared that all 
usurious contracts were void. Before the money was due, 
according to the terms of the contract, the statute was re- 
pealed. What are the rights of the parties? 

11. A and B agreed to refer their dispute as to the amount 
of damages that should be paid to A for flowing his lands to 
three arbitrators. A refused to comply with his agreement, 
and B brought an action to compel him to appoint an arbi- 
trator. Should he succeed? 

12. A carpenter built a ten-pin alley for a hotel-keeper, the 
law prohibiting the keeping of such alleys. Can he recover 
for his services? 

13. A, in consideration of his partner's buying out his 
share in the cabinet business, contracts "to cease being in the 
trade." Is the agreement valid? 

14. A, a publisher and printer in Michigan whose business 
extends throughout the State, on sale of same, covenants 
never to carry on the same business within the State. Is the 
contract binding? 

15. In the sale of a process for manufacturing porcelain 
teeth, A promised mot to carry on or be interested in the con- 
duct of the business of manufacturing porcelain teeth, or to 
impart the secret to any one. Is the agreement valid? 

16. A placed in the hands of B, an attorney, a suit against 
a railroad company for personal injuries, and agreed to 
pay one-half of whatever might be collected, and not to dis- 
continue or compromise said suit without* B's consent. Is 
the agreement valid? 

17. A agreed with B that if the latter, by her influence, 
would secure the marriage of R, a wealthy widower, with A, 
if she survived him she would pay B $200 in cash, purchase 
a piano and gold watch for B*s eldest daughter, and also pay 
the expenses for her education. A and R married and the 
husband died, leaving $400,000, but A refused to fulfill her 
promise. Has B a remedy? 

18. A, unlicensed, sells liquor to B. Can the vendor re- 
cover? 
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19. A gives B a note for $1,600, $300 of which is legitimate 
indebtedness, but $1,300 being owed for goods sold to A to 
assist B in defrauding his creditors. May an action be sus- 
tained on the note? 

20. A made a contract to pay B and C one-half of a claim 
if they should obtain a grant from the legislature satisfying 
it. The agreement contemplated both lobbying and legiti- 
mate service. Can B and C recover? 

21. A and B were .disputing over the amount of the losses 
which A had incurred for B in option deals. Finally they 
compromised the matter, B giving his note for the agreed 
amount. Is the note void? 

22. A sold liquors to B in New York, knowing that B in- 
tended to sell them in Vermont without license. A put up 
the liquors in casks, marking them "benzine" and "cider vine- 
gar," and shipped them. Is the contract of salie valid? 

23. A sold B a billiard table, knowing that B intended to 
use it for illegal gaming. Can A recover the price? 

24. Is a contract to furnish one medical attendance during 
life for a lump sum payable at death void as against public 
policy, either as an inducement to shorten his life or as 
a wagering contract? Zeigler v. Illinois Trust & Savings 
Bank, 245 111. 180, 91 N.E. 1041, 28 L.R.A. (N.S.) 1112. 
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CHAPTER XL 

CONSIDERATION. 

192. Consideration Defined. Every contract must 
have a consideration. Without it there can be no en- 
forceable promise. It lies at the very base of all con- 
tractual obligations. The promisee, — the plaintiff, — must 
furnish a consideration for the promise of the defendant, 
who, in an action based on contract, is the promisor. A 
mere gratuitous promise is not binding. There must be 
a quid pro quo, — something for something. Therefore, 
a consideration may be defined to be something done, or 
something promised to be done by the promisee in return 
for a promise. The test is, did the promisee (plaintiff) 
do something or promise to do something, concerning 
which he was not already obligated, in return for the 
promisor's (defendant) promise. If so, there is a con- 
sideration; otherwise, there is not. Street v. Gait, 136 
App. Div. 724, 121 N.Y.S. 514, affirmed 202 N.Y. 575. 
Consideration is also defined as some right, interest, 
profit, or benefit accruing to the party who makes the 
promise, or some forbearance, detriment, loss, responsi- 
bility, act, labor, or service given, suffered, or under- 
taken by the person to whom it is made, — the promisee. 
Ward V. Erie Railroad Co., 87 Misc. 365, 149 N.Y.S. 
717. Various definitions of consideration will be found 
in Hamer v. Sidway, 124 N.Y. 538, 27 N.E. 256, 12 L. 
R.A. 463, H. & W. 174. The act of the promisee may 
be one of forbearance or it may consist of the surrender 
of some legal right, and even though this does not involve 
financial loss to the promisee or gain to the promisor, the 
forbearance or the doing of something he was not legally 
boimd to do is a sufficient consideration. Even if the for- 
bearance of the right be beneficial to the party forbear- 
ing, it is nevertheless a sufficient consideration. Thus, a 
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waiver of the right to use tobacco, swear, or play cards, 
or to abstain from the use of intoxicating liquor, is suf- 
ficient consideration, even though it is quite impossible to 
discover any trace of pecuniary loss or gain. Hamer v. 
Sidway, 124 N.Y. 538, 27 N.E. 256, 12 L.R.A. 463, H. 
& W. 174. Where A gave his note to B for $10,000, in 
consideration that B name his child after A, the court, 
holding the naming of the child to be a sufficient consid- 
eration, said : "When a party contracts for the perform- 
ance of an act which will afford him pleasure, gratify 
his ambition, please his fancy, or express his appreciation 
of service another has done him, his estimate of value 
should be left undisturbed unless indeed there is evidence 
of fraud." Wolford v. Powers, 85 Ind. 294, 44 Am. 
Rep. 16. So, too, the privilege of naming a child was 
held a valid consideration for a promise to pay money. 
In Gardner v. Denison, 217 Mass. 492, 105 N.E. 359, 51 
L.R.A. (N.S.) 1108, the court said: "He loses the op- 
portunity of receiving a more advantageous name, and 
is compelled to bear whatever detriment may flow from 
the name imposed upon him." See, also, Babcock v. Chase, 
92 Hun 264, 36 N.Y.S. 879. A contract to pay plain- 
tiff a certain amount per week as long as he abstained 
from the sale of a specified newspaper was held not to 
be without consideration. Is there mutuality of obliga- 
tion? See Rague v. New York Evening Journal Pub. 
Co., 164 App. Div. 126, 149 N.Y.S. 668. 

A and B disputed over an assertion A had made. A 
finally said : "If you prove me wrong I will give you $50." 
B proved that A was wrong. Can he recover the $50? 
Traver v. , 1 Williston's Cases, Cont. 185. 

193. Necessity of Consideration. Save in a few well 
defined exceptions, a valuable consideration is necessary 
to the validity of every contract, and this is true 
irrespective of its form. At common law a sealed in- 
strument was conclusively presumed to have a consider- 
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ation, and it was upon this presumption that a gratuitous 
promise under "hand and seal" of the promisor was en- 
forceable. The Code of Civil Procedure, secticm 840, 
modifies the common law presumption of consideration 
by providing that in executory ihstruments the seal raises 
a presumption of consideration. This presumption, how- 
ever, is rebuttable, while at common law it was irrebutta- 
ble. The common law rule still obtains as to executed 
instruments, such as receipts, releases, etc. Stiebel v. 
Grosberg, 202 N.Y. 266, 95 N.E. 692, Cook v. Bradley, 7 
Conn. 57, 18 Am. Dec. 79, H. & W. 166. 

194. Consideration and Motive. While a consid- 
eration is the legal motive for a promise, a motive for 
a promise may exist and yet not amount to a consider- 
ation. If a motive alone were equivalent to a consider- 
ation, every promise made free from fraud, duress, etc., 
would be enforceable without a consideration. Fink v. 
Cox, 18 John. 145, H. & W. 179. 

195. Exceptions to the Rule Requiring Consider- 
ation. The rule that a consideration is essential to the 
validity of every contract, has the following exceptions : 

1. The want of consideration is no defense in an 
action by a holder in due course of a negotiable instru- 
ment. As to such a holder there is a conclusive pre- 
sumption of a consideration. Riverside Bank v. Wood- 
haven Junction Land Co., 34 App. Div. 359, 54 N.Y.S. 
266, Neg. Inst. Law, sec. 54. - ' > 

2. A promise to perform a gratuitous service, al- 
though not enforceable as a promise, imposes a duty to 
use due care and skill in its performance. Thome v. 
Deas, 4 John. 84, H. & W. 205. Thus, if one gratuitously 
agrees to take charge of another's horse as a favor to 
the other, he is under an obligation to water and feed the 
horse, although there would be no liability for his fail- 
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ure to enter upon a performance of his gratuitous prom- 
ise. 

3. A statutory obligation on a bond or other obliga- 
tion made valid and authorized by positive law needs 
no consideration to support it. Turner v. Hadden^ 62 
Barb. 4«0, Mittnacht v. Kelermann, 105 N.Y. 461, 12 
N.E. 28, Carpenter v. Taylor, 164 N.Y. 171, 58 N.E. 
53. 

4. Promises may be enforced on the ground of es- 
toppel rather than on the basis of a consideration, where 
the promisee, relying on the promise, has assumed obli- 
gations or changed his position so that he must suffer 
loss if the promise is not fulfilled. Ricketts v. Scothorn, 
57 Neb. 51, 77 N.W. 365, 42 L.R.A. 794, H. & W. 181. 

196. Unreal Considerations. Various types of un- 
real considerations may be classified as follows: 

1. Promise based upon past consideration or mor- 
al obligation. 

2. Promise based upon performance of legal ob- 
ligation. 

3. Promise to do the impossible. 

4. Promise that is vague and uncertain. 

5. Promise based upon "good" as distinguished 
from "valuable" consideration. 

197. Past Consideration, Moral Obligation. A con- 
sideration as to time may be executed or executory, but 
it can not be past. A past consideration is an act or 
forbearance whereby a person has been benefited, but 
at the time he received such benefit, was under no legal 
obligation to pay for it. If he subsequently promises to 
pay for the favor, we say the promise is based on a past 
consideration, as it relates to acts in the past; the prom- 
isee does nothing, nor does he promise to do anything 
in return for the promise made to him. While either an 
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executed or an executory consideration is sufficient to 
support a promise, a past consideration is not. Under past 
considerations may be classified all moral obligations. A 
person may make certain promises because he feels in 
honor bound to do so, on account of past favors of 
which he has been the recipient ; or he may be prompted 
by motives of conscience, honor or friendship; but such 
promises are unenforceable. When one promises to pay 
for past services or for past hospitality, he gains nothing 
by making the promise, nor does th^ promisee do anything 
because of the promise; therefore, there is no consider- 
ation to support the promise. Mills v. Wyman, 3 Pick- 
ering 207, H. & W. 255, Dearborn v. Bowman, 3 Met- 
calf 155, H. & W. 254, Myers v. Dean, 11 Misc. 368. 
See, also, notes 53 L.R.A. 353, 26 L.R.A. (N.S.) 520. 

If, however, there be an equitable obligation which 
would also be a legal one were it not for the legal dis- 
ability of the party, such as infancy or coverture, then 
the obligation, which is not merely moral but also equi- 
table, is sufficient consideration to support a new prom- 
ise after the disability of the promisor has ceased. Par- 
sons V. Teller, 188 N.Y. 318, 80 N.E. 930, Goulding v. 
Davidson, 26 N.Y. 604. 

198. The Exceptions. To the rule that a past con- 
sideration is not a sufficient consideration to support a 
promise, there are some well recognized exceptions : 

a. New promise after bar of limitations. A debt 
barred by the statute of limitation is revived by a sub- 
sequent promise to pay it. Stated with greater elabora- 
tion, the exception may be said to be, that if there was 
at one time a legal liability, which by operation of law 
has become unenforceable, the moral obligation to dis- 
charge such liability is sufficient to sustain a promise to 
pay it. In New York the promise must be in writing, 
except where a new promise is implied from a part pay- 
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ment of interest or principal. Harper v. Fairly, 53 N.Y. 
442, Code of Civ. Pro., sec. 395. 

b. New promise after discharge in bankruptcy. A 
new promise to pay a debt discharged in bankruptcy pro- 
ceedings is valid without a new consideration. This ex- 
ception rests upon the groimd that after the discharge 
there still remains a moral obligation that is sufficient to 
support the new promise. In New York the promise 
must be expressed, since no implied promise to pay the 
balance can be inferred from a part payment of a debt 
discharged in bankruptcy. Lawrence v. Harrington, 122 
N.Y. 408, 25 N.E. 406, EHisenbury v. Hoyt, 53 N.Y. 521, 
H. & W. 263, Stokes v. Sanders, 181 App. Div. 249, 168 
N.Y.S. 409. 

A new promise after the discharge of the debtor by 
the voluntary act of the creditor has been treated by 
some courts as being on the same footing as a promise 
after a discharge by operation of law ; but the weight of 
authority is opposed to such a theory and holds that 
such a promise is without consideration. Shepard v. 
Rhodes, 7 R.L 470, 84 Am. Dec. 573, H. & W. 265. Note, 
53 L.R.A. 363. 

c. New promise after majority. A promise by an 
adult to perform a contract made during his infancy needs 
no new consideration. An infant who has reached the 
age of twenty-one is supposed to have acquired the pow- 
er of deciding for himself whether in equity and in con- 
science he ought to discharge the debt, even though the 
law would not compel him to do so. He may waive the 
privilege of infancy, and if he chooses to do so, the new 
promise will operate upon the preceding consideration 
and will constitute a ratification of the original contract. 
Henry v. Root, 33 N.Y. 526, Heady v. Boden, (Ind. 
App.) 30 N.E. 1119. 

d. Waiving benefit of rules of law. An indorser of 
a note who has been discharged from liability for want 
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of due notice of dishonor may waive his discharge. Ross 
V. Kurd, 71 N.Y. 14. 

A promise of a married woman, made while under 
the disability of coverture, is a sufficient moral and 
equitable obligation to support a promise of payment 
made after the removal of the disability. Goulding v. 
Davidson, 26 N.Y. 604. See note to Gilbert v. Brown, 
7 L.R.A. (N.S.) 1053. 

The promise of a borrower, subsequent to the repeal 
of usury laws, to pay a debt secured by notes which 
were void for usury, is enforceable. Hammond v. Hop- 
ping, 13 Wend. 505. 

Where an original loan is usurious and, therefore, il- 
legal and void, a new note for the principal and interest 
at the legal rate, issued after the cancellation and destruc- 
tion of the original note, is valid. Sheldon v. Haxtun, 91 
N.Y. 124, 53 L.R.A. 353, note. 

So, too, the moral obligation to pay for services ren- 
dered or property sold under an oral contract, imenforce- 
able because not in writing, as required by a statute, is 
sufficient to support a subsequent written contract to 
make such payment. Muir v. Kane, 55 Wash. 131, 104 
Pac. 153, 26 L.R.A. (N.S.) 519. 

The principle on which the foregoing exceptions to the 
rule that a past consideration or moral obligation is no 
consideration rests is "that, where the consideration was 
originally beneficial to the party promising, yet, if he 
be protected from liability by some provision of the 
common or statute law, meant for his advantage, he 
may renounce the benefit of that law, and if he promises 
to pay the debt, which is only what an honest man 
ought to do, he is then bound by the law to perform it." 
Shepard v. Rhodes, 7 R.I. 470, H. & W. 265. 

e. Act performed at the request of the promisor. An 
exception to the rule that a past consideration is insuf- 
ficient to support a promise is said to exist where the 
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act was done at the request of the promisor. But this 
exception must be confined to cases where the request 
is made under such circumstances that the request im- 
plies a promise to pay. It does not include instances 
where what was done as a mere favor can be turned 
into a consideration at a later time by the fact that it 
was requested. Hicks v. Burhans, 10 John. 242, H. & 
W. 259, Moore v. Elmer, 180 Mass. 16, 61 N.E. 259, 
Blanshan v. Russell, 32 App. Div. 103, 52 N.Y.S. 963, 
Edson V. Poppe (S.D.), 124 N.W. 441, 26 L.RA. (N. 
S.) 534. 

f . Voluntarily doing what another was legally bound 
to do. Where one person has voluntarily done what an- 
other person is under a legal obligation to do, and the 
latter afterwards promises to pay him therefor, the act 
done is a sufficient consideration for the new promise. 
This exception to the rule is based on the presumption 
that the subsequent promise is "equivalent to a previ- 
ous request," on the well established principle that the 
"subsequent ratification of an act done by a voluntary 
agent of another, without authority from him, is equiva- 
lent to a previous authority." Doty v. Wilson, 14 John. 
382. Where one voluntarily pays the debt of another 
and the latter subsequently promises to pay the former 
illustrates this exception to the general rule under discus- 
sion. The later and better authorities, however, hold 
that this exception is unsound. In Thomson v. Thom- 
son, 76 App. Div. 178, 78 N.Y.S. 389, H. & W. 260, it 
was held that a subsequent promise to repay one who has 
voluntarily paid an indebtedness of the promisor is not 
equivalent to an original request, and is without con- 
sideration. This case repudiates the doctrine recognized 
in Doty v. Wilson, supra. See, also, to same effect, Mas- 
sachusetts Mutual Life Insurance Co. v. Green, 185 
Mass. 306, 70 N.E. 202. See note, 26 L.R.A. (N.S.) 
526. 
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199. Promise Based on Performance of Legal Ob- 
ligations. Doing or promising to do what one is le- 
gally bound to do is an insufficient consideration to sup- 
port a promise, for the promisee gets nothing more than 
he is ,already entitled to. The new promise creates no 
new legal obligation on the part of the promisor. 

Pollock states the rule as follows: "Neither the 
promise to do a thing, nor the actual doing of it, will 
be a good consideration if it is a thing which the party 
is bound to do by the general law, or by a subsisting 
contract with the other party.'' Wald's Pollock, Cont., 
203. 

The preexisting legal obligation which the promisor 
promises to perform, may have been created either (a) 
by contract, or (b) by law, independently of contract. 

LEGAL OBLIGATION IMPOSED BY CONTRACT 

200. Promise Based Upon the Performance of a 
Legal Obligation. As between the immediate parties 
to a contract, a promise made by one to induce the other 
to do what he had actually contracted to do is witliout 
consideration. Vanderbilt v. Schreyer, 91 N.Y. 392, King 
V. Duluth, M. N. Ry. Co., 61 Minn. 482, 63 N.W. 1105, 
H. & W. 220, Lingenfelder v. Wainwright Brewing Co., 
103 Mo. 578, H. & W. 217. 

Illustrations of the rule : 

A firm, having a contract to build a railroad, found the 
contract to be unprofitable, whereupon the railroad com- 
pany promised that, if the firm would go on and complete 
the contract, they would repay the contractors all of the 
obligations which they had already incurred or would 
incur in consequence of their completion of the work. 
It was held that the promise was without consideration. 
Ayres v. Railroad Co., 52 Iowa 478, 3 N.W. 522. 

Defendant called on the plaintiff to pay her an instal- 
ment upon a mortgage. She complained that she had not 
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received a fair value for her land; whereupon, the de- 
fendant gave her his note for $200, to satisfy her com- 
plaints. Held, the note was void for want of a consid- 
eration. Geer v. Archer, 2 Barb. 420. 

A promise of certain additional compensation to a 
salesman, after the signing of a written contract which 
provides that his compensation for the year shall be a 
certain sum, is without consideration. Cosgray v. New 
England Piano Co., 10 App. Div. 351, 41 N.Y.S. 886. 

Where public accountants had entered upon the ex- 
amination of books of railway companies, pursuant to 
contract to audit their books, an oral promise by the 
president of the companies to induce the accountants to 
continue their work, that he would be individually re- 
sponsible for their compensation from the companies, is 
without consideration. Teele v. Mayer, 173 App. Div. 
869, 160 N.Y.S. 116. 

The general rule above stated is subjected to an ex- 
ception by some of the later decisions. Thus, it is 
held that unforeseen difficulties and burdens may be of 
such a character as to justify one's refusal to go on 
and complete the contract without additional compensa- 
tion. But these cases are most exceptional, and whether 
a refusal to perform without extra compensation falls 
within the exception depends upon the circumstances of 
each particular case. A promise to pay an extra sum 
was sustained where the unforseen difficulty in the exe- 
cution of a contract was quicksand, in place of expected 
ordinary earth excavation. Meech v. City of Buffalo, 
29 N.Y. 198, Michand v. McGregor, 61 Minn. 198, 63 
N.W. 479. Perhaps the better reasoning, and one which 
is frequently applied in supporting a consideration for 
a promise to induce another to finish his contract, is to 
regard the new agreement as a substitution for the old 
agreement, whether the latter is abandoned while execu- 
tory or after partial performance. Coyner v. Lynde, 10 
Ind. 282, H. & W. 214, Morecraft v. Allen, 78 N.J.L. 
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729, L.R.A. 191 5B, 1 and Note on consideration for new 
agreement abrogating or supplementing prior contracts. 

201. Extending Time of Payment. A promise by 
a creditot at the request of a debtor, to extend the time 
of payment of a debt which is due, is not binding unless 
there is a consideration to support the promise; and a 
mere mutual agreement for such extension is unenforce- 
able. So, too, a promise to pay a part of the debt due 
or the interest already accrued, or an agreement to pay 
interest for the future is without consideration. Olm- 
stead V. Latimer, 158 N.Y. 313, 53 N.E. 5, 43 L.R.A. 685, 
Kellogg V. Olmstead, 25 N.Y. 189, H. & W. 230. The 
theory is that the consideration must be something separ- 
ate from and additional to what would accrue in favor 
of the creditor if he merely allowed the debt to run from 
day to day. The weight of authority in other jurisdic- 
tions is to the contrary. Benson v. Phipps, 87 Tex. 578, 
29 S.W. 1061, 1 Williston's Cases, Cont. 219, Lahn v. 
Koep, 139 Iowa 349, 115 N.W. 877, 52 L.R.A. (N.S.) 
327 and note, p. 331. 

202. Promise Made to a Third Person to Perform 
Existing Contract. While the rule is quite universally 
recognized that a promise made to induce the other 
party to perform his contract with the promisor is with- 
out consideration, a serious conflict exists in the cases as 
to whether the performance of an existing contract be- 
tween two parties, or a promise to perform it, is a suf- 
ficient consideration to support a promise made by a 
third person to induce said performance. Thus, if A is 
under contract with B, is a promise by \Y to A to induce 
him to perform his contract with B enforceable ? In Eng- 
land and Massachusetts this question is answered affirm- 
atively. Shadwell v. Shadwell, 6 Eng. Rul. Cas. 9, 1 Wil- 
liston's Cases, Cont. 237, Keener's Cases, Cont. 3o6, Ab- 
bot v. Doane, 163 Mass. 433, 40 N.E. 197, 34 L.R.A. 33 
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and note, H. & W. 227. In New York and other juris- 
dictions the question is answered negatively. In De 
Cicco V. Schweizer, 221 N.Y. 431, 117 N.E. 807, Judge 
Cardozo, writing for the court, said : "The courts of this 
state are committed to the view that a promise by A to B 
to induce him not to break his contract with C is void.'' 
Arend v. Smith, 151 N.Y. 502, 45 N.E. 872, Vander- 
bilt V. Schreyer, 91 N.Y. 392. Therefore, a pre-existing 
duty defeats a consideration for a promise. 

The New York rule, however, has been somewhat re- 
laxed where the third party has a direct interest in the 
performan96 of the contract. Manetti v. Doege, 48 App. 
Div. 567, 62 N.Y.S. 918. 

So, too, the fulfilment of a marriage contract was 
held, in DeCicco v. Schweizer, (221 N.Y. 431, 117 N.E. 
807, L.R.A. 1918 E, 1004,) to be a sufficient consideration 
for an agreement by the bride's father with the* intended 
groom to pay an annuity to the bride. In the instant 
case the daughter of the defendant was engaged to be 
married. The defendant promised the daughter's intended 
husband that, if the marriage took place, he would pay his 
daughter an annuity. They were married, and the as- 
signee of the husband and wife sued on the promise. 
The court held he could recover. The basis of the hold- 
ing is that, although each was bound to the other, to- 
gether they were not bound to anyone. In marrying, 
they performed an act which no one had a legal right to 
call upon them to do, and which, therefore, was a valid 
consideration. Although the case arrives at a conclusion 
contrary to the weight of authority, it cannot be regarded 
as in direct conflict therewith, because of the rather 
novel circumstances of the case. Judge Crane, in con- 
curring with Judge Cardozo, who wrote the opinion, held 
that the contract could be supported as a marriage settle- 
ment. 

203. Part Payment in Satisfaction of Debt. The 
payment of a smaller sum in satisfaction of a larger one 
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is not a sufficient consideration for discharging the debt. 
To have this effect there must be something else given or 
some additional benefit or legal possibility of benefit to 
the creditor. A owes B $500 ; the latter promises to dis- 
charge the debt if the former will pay $300. The pay- 
ment of $300 by A does not discharge him. B may sub- 
sequently sue A for the balance, $200. But "the gift 
of a horse, a hawk or a robe, in satisfaction, (of the 
balance, $200) is good. For it shall be intended that a 
horse, a hawk or a robe might be more beneficial to the 
plaintiff than money, in respect of some circumstance, 
or otherwise the plaintiff would not have accepted it in 
satisfaction." "A negotiable security may operate, if so 
given and taken, in satisfaction of a debt of a greater 
amount; the circumstance of negotiability making it in 
fact a different thing and more advantageous than the 
original debt, which was not negotiable." Jaffray v. 
Davis, 124 N.Y. 164, H. & W. 232, 26 N. E. 351, 11 
L.R.A. 710, Clayton v. Clark, 74 Miss. 499, H. & W. 239. 

In Jaffray v. Davis, supra, it was held, that where one, 
indebted on an open book account, gave to his creditor 
his promissory notes for one-half of his debt, secured by 
a chattel mortgage, under an agreement with the creditor 
that he would accept the same in full satisfaction and 
discharge of the debt, and the debtor paid the notes as 
they became due, and the creditor satisfied the mortgage, 
the new agreement was valid and supported by a suffi- 
cient consideration. 

A case apparently in conflict with the rule is — Shanley 
v.Koehler, SOApp.Div. 566, 80N.Y.S. 679, affirmed, 178 
N.Y. 556. This was an action for specific performance 
of a contract. The defendant, plaintiff's judgment cred- 
itor for $22629, agreed with the plaintiff that, upon re- 
ceiving $50 in cash and plaintiff's negotiable note for 
$50, if the note was paid at maturity, he would satisfy 
the judgment on record. The note was paid when due, 
but the defendant refused to satisfy the judgment. The 
court held that the promise was without consideration. 
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Where, however, a receipt under seal acknowledges 
the receipt of an amount in excess of what was actually 
paid, the instrument is conclusive of the fact stated 
therein. A receipt under seal is, in effect, a release* 
While •an ordinary receipt is prima facie evidence of 
the facts stated, yet evidence is admissible to show that 
the facts are other than as stated. But where the receipt 
is under seal there is an irrebuttable presumption of suffi- 
ciency of consideration. The common law rule that a 
seal raises a conclusive presumption of consideration 
still prevails in New York as to all instruments other 
than "executory instrimients." A receipt or release is 
not an "executory instrument" as defined by the Code 
of Civil Procedure, section 840. Stiebel v. Grosberg, 202 
N.Y. 266, 95 N.E. 692. Although an executory instru- 
ment under seal raises a presimiption of consideration,, 
the presumption may be rebutted. 

Gift of Debt by Creditor to Debtor. Care should 
be taken to distinguish a contract to release a debtor 
from a gift of the debt to the debtor. A creditor may 
make a gift of a debt to his debtor. No formal words 
or expressions are required to constitute a gift. It is 
a question of intent, and the inquiry is as to what was 
intended by that which was said and done. The gift 
may be accomplished by a delivery of any evidence 
of indebtedness. The delivery of a note is evidence tend- 
ing to show an intent to give. If there is no evidence of 
the debt, the intention to make a gift of it may be evi- 
denced by a receipt in full. Gray v. Barton, 55 N.Y. 68, 
McKenzie v. Harrison, 120 N.Y. 260, 24 N. E. 458, 8 
L.R.A. 257. 

A father, mortgagee, indorsed, on a mortgage given 
by his son, a receipt of a sum of money, which he had 
not received, to apply on the bond and mortgage, intend- 
ing it to be a gift of the amount. It was held to be a 
valid gift, and not merely a promise to give without 
consideration. Carpenter v. Soule, 88 N.Y. 251. 
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204. Unliquidated Claim — Accord and Satisfaction. 
The rule that the payment of a lesser sum will not dis- 
charge a greater applies only when the amount due is 
definite and certain. Where the amount due is in dis- 
pute or unliquidated, the payment of a sum less than is 
claimed is a, valid consideration foY a receipt in full of 
all demands. The doctrine of accord and satisfaction 
applies in such cases. This subject is treated in the last 
chapter of this work. Fuller v. Kemp, 138 N.Y. 231, 
33 N.E. 1034, 20 L.R.A. 785 and note. 

205. Performance of Public Duty Imposed by Law. 

Public policy and sound morals, alike, forbid that a pub- 
lic officer should demand or receive for services per- 
formed by him in the discharge of official duty any other 
or further remuneration or reward than that prescribed 
and allowed by law. Therefore, a promise to pay a 
peace officer, whose duty it is to make an arrest, or a 
promise to pay a witness, whose fees are fixed by law, 
an extra compensation, is without consideration. Duty 
imposed by law stands upon the same footing as duty 
imposed by contract. Smith v. Whildin, 10 Pa. St. 39, 
H. & W. 212, Hatch v. Mann, 15 Wend. 45. A public 
officer has no right to claim a reward for making an 
arrest which it was his duty to make. Atwood v. Arm- 
strong, 102 App. Div. 601, 92 N.Y.S. 596, Pool v. Bos- 
ton, 5 Cush. (Mass.) 219, 1 Williston's Cases, Cont. 255, 
Somerset Bank v. Edmund, 76 Ohio St. 396, 81 N.E. 
641, 11 L.R.A. (N.S.) 1170. But if more is done than 
the legal duty requires there is a sufficient consideration. 
In Reif v. Paige, 55 Wis. 496, defendant's wife was 
in a burning hotel and defendant said: "I will give 
$5,000 to any person who will bring the body of my 
wife, dead or alive, out of that building." Plaintiff was 
a paid officer of the fire department. With a view to 
claiming the reward he rescued the body. In an action 
for the reward, the court held: "that inasmuch as the 
plaintiff could not rescue the body of Mrs. Paige from 
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the burning building without imminent peril of losing 
his own life, and inasmuch as it was not his duty as a 
paid officer and member of the Fire Department to do 
so, he is in a position to claim the reward alleged to have 
been offered by the defendant for such rescue/' 

206. Performance of Private Duty Imposed by Law. 

A promise to perform a domestic or private duty is with- 
out consideration. A promise by a husband to pay his 
wife for her services as housekeeper is void. Coleman 
V. Burr, 93 N.Y. 17. So, too, a promise to surrender 
goods wrongfully withheld is an insufficient considera- 
tion to support a promise made by the owner of such 
goods to obtain their possession. Tolhurst v. Powers, 
133 N.Y. 460, 31 N.E. 326, H. & W. 211. 

207. Forbearance to Do What One Cannot Legally 
Do. A forbearance or a promise to forbear from 
doing that which is illegal is no consideration. To illus- 
trate : an agreement to forbear to sue on a claim arising 
under an illegal contract — gaming and wagering — or a 
claim involving the commission of a crime, is void. A 
promise to deliver property wrongfully withheld is no 
consideration for a promise based thereupon. The prom- 
isee does not do more than what he is legally bound to 
do. Everingham v. Meighan, 55 Wis. 354, 13 N.W. 269, 
Tolhurst V. Powers, 133 N.Y. 460, 31 N.E. 326, H. & 
W. 211. 

208. Performance of Promise Impossible. An im- 
possible consideration will not support a promise. 
Therefore, a promise to do something which is either 
impossible in law or physically impossible is without con- 
sideration. The fact that the undertaking is difficult or 
improbable will not defeat its effect as a consideration. 
In a New York case tlie court said: "But if the 
covenant be within the range of possibility, how- 
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ever absurd or improbable the idea of execution of 
it may be, it will be upheld; as where one covenants 
it shall rain to-morrow, or that the Pope shall be at West- 
minster on a certain day. To bring the case within the 
rule of dispensations, it must appear that the thing to be 
done cannot by any means be accomplished; for if it is 
only improbable, or out of the power of the obligor, it 
is not in law deemed impossible." Beebe v. Johnson, 1>9 
Wend. 500, H. & W. 184, Watson v. Blossom, 50 Hun 
600, 4 N.Y.S. 489, Stevens v. Coon, 1 Pinney (Wis.) 
356, H. & W. 187. 

209. Vague and Uncertain Promise as Consider- 
ation. A promise which is the consideraton for an- 
other promise may be too vague and uncertain for en- 
forcement. If . so, the agreement is void. Sherman v. 
Kitsmiller, 17 Sergeant & Rawle (Pa.) 45, H. &. W. 
188. Where, for instance, in an action on a note given 
by a son to his father, the son pleaded a promise made 
by his father to discharge him from liability on the note, 
in consideration of his ceasing to make certain com- 
plaints to the effect that he had not enjoyed as many 
advantages as the other children, it was held that the 
son's promise was no more than a promise "n6t to bore 
his father," and was too vague to constitute a considera- 
tion for the father's promise. "A man,'' said the court, 
"might complain that another person used the public 
highway more* than he ought to do, and that other might 
say, 'do not complain and I will give you five pounds.' 
It is ridiculous to suppose that such promises could be 
binding." White v. Bluett, 2 C.L.R. 301, 1 Williston's 
Cases, Cont. 199, Hart v. Georgia Railroad Co., 101 Ga. 
188, 28 S.E. 637. 

210. "Good" Consideration— Upon What Founded. 
A "good" consideration is founded on natural love, 
affection or esteem. As between immediate parties it is 
sufficient to support a gift, but not an executory con- 
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tract. A gift is not a contract, for it creates a right in 
rem, and not in personam. A promise, prompted by 
love and affection, to give something at a future time, is 
not enforceable, because the law cannot attach any value 
to this kind of a consideration. Parsons v. Teller, 188 
N.Y. 318, 80 N.E. 930, 18 L.R.A. 855, Fink v. Cox, 
18 John. 145, 9 Am. Dec. 191, H. & W. 179, Foxworthy 
V. Adams, 136 Ky. 403, 124 S.W. 381, 27 L.R.A. (N.S.) 
308. What is the difference between the gift of one's 
own check or note, and the gratuitous assignment of a 
check or note received for value from some third per- 
son? Richardson v. Richardson, 148 111. 563, 26 L.R.A. 
305 and note, Ricketts v. Scothorn, 57 Neb. 51, 77 N.W. 
365, 42 L.R.A. 794, H. & W. 181. See, also, on the ques- 
tion of gift of (ionor's check or note. Woods v. Sturges 
(Miss.) 77 So. 186, L.R.A. 1918 C, 338 and note. 

VALUABLE CONSIDERATION 

211. Forbearance to Exercise a Legal Right. A 

promise not to do what otherwise one has a legal right 
to do is a sufficient consideration. This may relate to 
a right of action or to personal conduct in general. 
Hamer v. Sidway, 124 N.Y. 538, 27 N.E. 256, H. & W. 
174. 

212. Forbearance to Sue. A promise not to sue 
on a claim may constitute a sufficient consideration for 
the forbearance of such a right. To support the agree- 
ment to forbear to sue there must be 

a. Honest belief as to right of action. 

b. Agreement to forbear. 

213. Honest Belief as to Right of Action. To con- 
stitute a sufficient consideration for a promise not to sue, 
the claimant must honestly believe that he has a cause 
of action ; but where the claim is not even doubtful, col- 
orable, or plausible, in that there is no reason for an 
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honest belief that it has some foundation in law or 
equity, forbearance to sue is without consideration. Di 
lorio V. Di Brasio, 21 R.I. 208, H. & W. 194, Spring- 
stead V. Nees, 125 App. Div. 230, 109 N.Y.S. 148. 'For- 
bearance to sue on an illegal claim, as a note given for 
a gambling debt, is an insufficient consideration to sup- 
port a promise. The theory for this is that where the 
original promise is tainted with illegality the taint cannot 
be removed by a new promise based on the old one. 
Union Collection Co. v. Buckman, 150 Cal. 159, 88 Pac. 
708, 9 L.R.A. (N.S.) 568. It is well settled that an 
agreement to forbear to sue, in consideration of a pro- 
mise by a third person to pay the debt of another, con- 
stitutes a valid contract. Trader's National Bank v. 
Parker, 130 N.Y. 415, 29 N.E. 1094. 

214. Agreement to Forbear. The agreement to for- 
bear may be either expressed or implied. The tioie need 
not be fixed and definite. A reasonable time, which is a 
mixed question of law and fact, is presumed, in the 
absence of an express agreement as to length of time of 
forbearance. Strong v. Sheffield, 144 N.Y. 392, 39 N.K 
330, H. & W. 196, Traders Nafl Bank v. Parker, 130 
N.Y. 415, 29 N.E. 1094. 

But mere forbearance or indulgence at the request of 
another is insufficient. There must be an agreement to 
forbear and actual forbearance under such agreement. 
Queal & Co. v. Peterson, 138 Iowa, 514, 116 N.W. 593, 
19 L.R.A. (N.S.) 842. It would seem, however, that 
acceptance of the request to forbear might be by con- 
duct of the promisee in forbearing to sue, as well as by 
words, spoken or written. Niles-Bement-Pond Co. v. 
Ury, 53 Misc. 305, 103 N.Y.S. 226. 

215. Compromise of Claim. Analogous to the re- 
linquishment of a right to sue, is the compromise of a dis- 
puted claim whereby the claim is extinguished. When- 



Digitized by VjOOQiC 



176 Law of Contract. 

ever there is a dispute as to a doubtful or unliquidated 
claim, the parties may adjust their differences by a com- 
promise, the mutual release of their respective rights be- 
ing a sufficient consideration for the compromise. After a 
compromise has been agreed upon in good faith, the 
merits of the original controversy cannot be called into 
question; and this is true, though it should afterwards 
appear that one has thereby received property to which 
he was not legally entitled. But if the claimai^t knows 
his demand to be wholly groundless, and forces the other 
party to a settlement by threats of suit, the compromise 
will be void. "It is not necessary to uphold a promise, 
based upon the surrender or composition of a claim, that 
it was a valid claim, — one that could be enforced by law. 
A promise made upon the settlement of a dispute and to 
prevent litigation is made upon a good consideration. 
The settlement of a doubtful claim will uphold a promise 
to pay a stipulated sum, or do any other lawful act." 
White v. Hoyt, 73 N.Y. 505, at p. 514, Russell v. Cook, 
3 Hill 504, H. & W. 199, Minehan v. Hill, 144 App. 
Div. 854, 129 N.Y.S. 873, H. & W. 201, Sears v. Grand 
Lodge A.O.U.W., 163 N.Y. 374, 57 N.E. 618, 50 L.R.A. 
204, Innes v. Ryan, 37 Misc. 806, 76 N.Y.S. 921, Smith 
v. Farra, 21 Or. 395, 28 Pac. 241, 20 L.R.A. 115. 

The settlement of claims illegal or void by statute or 
public policy aflFords no consideration to support a prom- 
ise. For an exhaustive note on whether void. Invalid, or 
unfounded claims may be the subject of a valid compro- 
mise, see Armijo v. Henry, 25 L.R.A. (N.S.) 275. 

The compromise of a doubtful claim, i. e., doubtful 
as to whether there is any claim or as to the amount 
of the claim, is to be distinguished from a forbearance 
to sue upon a claim of a definite amount. In forbear- 
ance, the one forbearing simply postpones his suit; he 
does not agree to compromise on a smaller sum. 

216. Composition With Creditors. The agreement 
to pay a lesser sum in satisfaction of a greater, in the 
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case of a composition deed with creditors, may appear, 
at first sight, to be an infraction of the rule that the pay- 
ment of a part of a debt is an insufficient considera- 
tion to support a promise to discharge the whole of 
the debt, but it is not an exception to the rule. The 
consideration, in a composition with creditors, is the 
substitution of a new agreement, with new parties, and 
a new consideration. The consideration is the mutual 
forbearance of all the creditors to insist upon their 
claims. The rights and interests of others become in- 
volved in the new arrangement, and, hence, there is no 
violation of the rule that the payment of a lesser sum 
will not discharge a greater. A composition deed is an 
agreement between the creditors themselves, as well as 
between them and their debtor. White v. Kuntz, 107 
N.Y. 518, Williams v. Carrington, 1 Hilton (N.Y.C.P.) 
515, H. & W. 243, Perkins v. Lockwood, 100 Mass. 249, 
H. & W. 245. As to the validity of composition con- 
tracts giving one creditor a secret advantage over an- 
other, see Hanover National Bank v. Blake, 142 N.Y. 
404, 37 N.E. 519, 27 L.R.A. 33 and note. 

217. Mutual Promises. When a promise is given 
for a promise (bilateral contract), each promise is the 
consideration for the other, and is a sufficient considera- 
tion to support the contract resulting from the mutual 
promises. In the exchange of promissory notes, the note 
of each finds a consideration in the note of the other. 
Each is bound to do some act in the future. Trades- 
men's National Bank v. Curtis, 167 N.Y. 194, 60 N.E. 
429, 52 L.R.A. 430. Mutual promises of merchants to 
refrain from engaging in business after a certain hour 
of the evening of each day are a sufficient loss or detri- 
ment in the way of financial transactions, or are a suffi- 
cient gain and advantage from a social or healthful 
standpoint to support a contract to close their places of 
business at that hour. Stovall v. McCutchen, 107 Ky. 
577, 54 S.W. 969, 47 L.R.A. 287. 
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A promise may be void for want of mutuality when 
made, yet it becomes binding on a performance of that 
for which it was made. The test as to mutuality of pro- 
mises relates to the time when one or both are to be per- 
formed ; not necessarily to the time when made. L'Amo- 
reux V. Gould, 7 N:Y. 349, 57 Am. Dec. 524, Willetts v. 
Sun Mut. Ins. Co., 45 N.Y. 45. A contract of service for 
more than one year was signed by the employer only,. and 
was unenforceable against the employee under the statute 
of frauds which requires a writing in such cases signed 
by the party to be charged thereon. As plaintiff (the em- 
ployee) was never bound by contract, is there any 
consideration to support defendant's promise to employ 
him? Justice v. Lang, 42 N.Y. 493. The promises 
need not necessarily be expressed. One may be ex- 
pressed and the other implied from the particular cir- 
cumstances of the case. Wood v. Duff Gordon, 222 
N.Y. 88, Grossman v. Schencker, 206 N.Y. 466, 100 
N.E. 52. 

A close case illustrating a unilateral contract in form, 
and therefore not binding on the promisor, is Levin v. 
Dietz, 194 N.Y. 376, 87 N.E. 454, 20 L.R.A. (N.S.) 
251.. In this case the defendant, the owner of land, 
wrote a letter to the plaintiff saying that, if the latter 
would appear at a certain time and place with the price 
in cash, he would receive a deed of the property. The 
plaintiff appeared at the time and place with the money, 
prepared to demand the deed, but the defendant was not 
present. The court held, since the plaintiff was not 
bound to buy, the contract was lacking in mutuality. 
A different ruling was made in Omer v. Farlow, 46 111. 
App. 122. 

218 Contingent Contracts— Options. When the 
consideration for a promise is a promise, the whole con- 
tract may be contingent, and may never come into effect, 
save at tiie will of one of the parties. A says to B, "If 
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you will fiirnish goods to C, I will pay for them." B 
is not bound to furnish the goods, but if he does, he may 
recover on A's promise to pay for them. Willetts v. 
Sun Mut. Ins. Co., 45 N.Y. 45. 

Again, if A promises to supply, at a certain price, all 
the goods of a certain kind that B may need in his busi- 
ness, and B promises to buy such goods, the promises 
are mutual and binding. Should B not need the goods, 
he is not bound to pay for them ; but in the event of the 
contingency of his needing them, he is boimd to buy 
them of A. Wells v. Alexander, 130 N.Y. 642, 29 N.E. 
142, 15 L.R.A. 218. 

Other instances of a similar character are agreements 
to buy all or a certain part of all the goods of a certain 
kind that one may produce in a given time. McCall v. 
Icks, 107 Wis. 232, 83 N.W. 300, Burgess Sulphite Fibre 
Co. V. Broomfield, 180 Mass. 283, 62 N.E. 367. 

219. Mutual Promises — Voluntary Subscription. 
Subscriptions for a benevolent or charitable purpose 
have furnished a very fruitful source of litigation. The 
question most frequently presented is as to the considera- 
tion therefor. As a general rule a promise to donate 
money to a charitable purpose is gratuitous and unen- 
forceable. Some jurisdictions hold that where the prom- 
isee acts upon the subscriptions and incurs debts and ex- 
pends money, the consideration is supplied (Young Men's 
Christian Association v. Estill, 140 Ga. 291, 78 S.E. 1075, 
48 L.R.A. (N.S.) 783 and note.) ; while others hold that 
the liability of the subscriber rests upon the theory that 
the subscription carries with it an express or implied re- 
quest to the promisee to render services or incur liabil- 
ities, and that after such expenditures or obligations the 
donor should be estopped to plead a want of consideration 
(Miller V. Western College, 177 111. 280, 52 N.E. 432, 42 
L.R.A. 797.) ; and still others, including New York, hold 
that no implied request to the promisee is to be inferred 
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from the mere subscription alone, or from the object to 
be obtained by the subscription. Presbyterian C3iurch v. 
Cooper, 112 N.Y. 517, 20 N.E. 352, 3 L.R.A. 468, H. 
& W. 246. The request to the promisee to perform the 
services or to incur liabilities need not be expressed in 
the instrument; it may be impUed; but, in order that 
the subscriber may be held, it must appear that at the 
time of making his subscription or subsequent thereto he 
made a request to the promiseee to go on and incur lia- 
bilities, etc., on the faith of the subscription. Keuka 
College V. Ray, 167 N. Y. 96, 60 N.E. 325. 

Securing additional subscriptions, the securing of 
which is made at the express request of the promisor, is 
sufficient to constitute a consideration for the subscrip- 
tion; but is not if no endeavor to obtain subscriptions 
was occasioned by request of the donor. Roberts v. 
Todd, 103 N.Y. 600, 9 N.E. 500, Twenty-Third Street 
Baptist Church v. Cornell, 117 N.Y. 601, 23 N.E. 177, 
6 L.R.A. 807. 

Mutual subscriptions for a business purpose may be 
distinguished from subscriptions for a charitable pur- 
pose, in that, in such cases, there is usually some valu- 
able consideration moving to the subscriber. Martin v. 
Meles, 179 Mass. 114, H. & W. 251. 

220. Adequacy of Consideration — in Law. "Courts 
of law will not make bargains for the parties to a suit, 
and, if a man gets what he has contracted for, will not 
inquire whether it was an equivalent to the promise which 
he gave in return." HufFcut's Anson, 102, Hamer v. 
Sidway, 124 N.Y. 538, 27 N.E. 256, 12 L.R.A. 463, H. 
& W. 174. While the consideration need not be ade- 
quate, it must be something. If courts were compelled 
to pass upon the adequacy of the consideration, their 
time would be consumed in making contracts for the 
parties. This would violate the fundamental principle 
that there should be the utmost liberty and freedom in 
the making of contracts. "The value of all things con- 
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tracted for/' says Hobbes, "is measured by the appetite 
of the contractors, and therefore the just value is that 
which they be contented to give/' Cited in Pollock on 
Contracts, 172. 

"A valuable consideration,'' said the court, in Law- 
rence V. McCalmont, 2 Howard (U. S.) 426, "however 
small or nominal, if given or stipulated for in good 
faith, is, in the absence of fraud, sufficient to support an 
action on any parol contract. A stipulation in considera- 
tion of one dollar is just as effectual and valuable a con- 
sideration as a larger sum stipulated for or paid." 

If an article be of the slightest value to either vendor 
or vendee, it will suffice, by way of consideration, for 
a promise to pay the agreed price, however dispropor- 
tionate to the real value. Where one purchased mulberry 
trees which turned out to be of no value by reason of 
being decayed and almost lifeless, it was held that, as 
there was neither fraud nor warranty, this constituted no 
defense to an action on the note given for the purchase 
price. Johnson v. Titus, 2 Hill 606. 

On this same principle, where a person traveled for 
his own pleasure and benefit at the request of another, 
it was held that this was sufficient to support a prom- 
ise by the latter to reimburse him for his expenses. 
Devecmon v. Shaw, 69 Md. 199, 14 Atl. 464, Williston's 
Cases, Cont. 188. 

221. Adequacy of Consideration Whose Value is 
Fixed by Law. The doctrine of inadequacy of con- 
sideration does not apply where the agreement is for the 
mere exchange of sums of money or coin whose value is 
fixed by law, and the element of time is of no import- 
ance. Thus, a promise to pay one dollar is no considera- 
tion for a promise to pay one thousand dollars. Shep- 
ard V. Rhodes, 7 RJ. 470, 84 Am. Dec. 573, H. & W. 
265. In Schnell v. Nell, 17 Ind. 29, 79 Am. Dec. 453, 
H. & W. 171, the court said: 
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"It is true that, as a general proposition, inadequacy 
of consideration will not vitiate an agreement. But this 
doctrine does not apply to a mere exchange of sums of 
money — of coin — whose value is exactly fixed, but to 
the exchange of something of, in itself, indeterminate 
value, for money, or perhaps for some other thing of 
indeterminate value. In this case, had the one cent men- 
tioned been some particular one cent, a family piece, or 
ancient, remarkable coin, possessing an indeterminate 
value, extrinsic from its simple money value, a different 
view might be taken. As it is, the mere promise to pay 
$600 for one cent, even had the portion of the cent due 
from the plaintiff been tendered, is an unconscionable 
contract, void at first blush upon its face, if it be regard- 
ed as an earnest one." So, where the law fixes certain 
fees as compensation for certain work, or imposes cer- 
tain duties, a contract to do such work for more or less 
than his legal fees or to perform his legal duties is in- 
valid for want of consideration. Such agreements are 
also objectionable on the ground that the promisee does 
only his legal duty. Carpenter v. Taylor, 164 N.Y. 171, 
58 N.E. 53. 

221a. Adequacy of Consideration — In Equity. 
Where the inadequacy of the consideration is so great 
as to shock the moral sense of an indifferent man, a court 
of equity will not give effect to the contract. In other 
instances, it may regard the inadequacy of consideration 
as corroborative evidence of fraud. Seymour v. De- 
lancy, 3 Cowen, 445, 15 Am. Dec. 270. 

221b. Failure of Consideration. Strictly speaking, 
there is no such thing as a failure of consideration. The 
promisor either receives the consideration he has bar- 
gained for, or he does not. If he does not receive the con- 
sideration, there is no contract, for there is no considera- 
tion ; and if he does receive the consideration, there is no 
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failure of it. If the consideration is received, how can 
it afterwards fail? Failure of consideration is, in fact, 
simply a want of consideration. The term, however, 
is used frequently to express the situation which arises 
where the promisee fails, wholly or partly, to perform a 
promise which was made in consideration of a promise 
by the promisor. 

Failure of consideration must be distinguished from 
inadequacy of consideration. If a person gets what he 
contracted for, though it be not as valuable as or all 
that he expected it to be, in the absence of fraud or mis- 
take, he has no remedy. Where a patent is not so use- 
less as to render it void, the fact that it turns out to be 
of but small practical value, and, therefore, an unprofit- 
able investment, will not constitute a failure of con- 
sideration for a note given for its purchase price. Jones 
v. Reynolds, 120 N.Y. 213, 24 N.E. 279. 

The failure of a party to a contract to fulfill his prom- 
ise to do or to refrain from doing some act before the 
other party is to be obligated to perform, is a failure of 
consideration, and relieves the promisor from perform- 
ing. Ward V. Textile Commission Co., 139 App. Div. 
109, 123 N.Y.S. 918. See, also, Richardson & Morgan 
Co. V. Gudewill, 30 Misc. 818, 61 N.Y.S. 1120. 

222. Defective Title or Non-Existence of Personal 
Property. An implied warranty of title arises in the 
sale of personal property, and failure of title is failure 
of consideration. Flandrow v. Hammond, 148 N.Y. 
129. 42 N.E. 511. 

If the agreement is for the sale of a void patent, or 
a forged bill or note or other security, it is void for 
want or failure of consideration. The instrument sold 
is not what it purports to be, but is a mere worthless 
piece of ps^er. So, also, if a note is given for a non- 
existing liability, there is a want of consideration for the 
promise. Whitney v. National Bank of Potsdam, 45 
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N.Y. 303, Bell v. Dagg, 60 N.Y. 528, Herzog v. Hey- 
man, 151 N.Y. 587, 45 N.E. 1127. 

A contract for the sale of personal property which, 
unknown to the parties, does not exist at the time of 
sale, is void for want of a consideration. The contract 
is also void on the ground of mistake as to the existence 
of the subject matter. (See cases under "Mistake'' as 
to the existence of the subject matter.) 

223. Contract to Convey Land. In every execu- 
tory contract for the sale of land there is an implied 
warranty that the vendor has a good title. A contract 
to sell and convey a certain parcel of land diflFers from 
a contract to sell "all his right, title and interest." The 
former implies a good title free from incumbrances, 
"although the contract does not say so, the law says so, 
and the law is a part of the writing." When there is 
an outstanding claim against the property the buyer may 
avoid his contract to purchase, on the theory of a failure 
of consideration. Wallach v. Riverside Bank, 206 N.Y. 
434, 100 N.E. 50. 

224. Failure of Consideration by Promisee's Own 
Act. A failure of the promisee to deliver goods or 
make a conveyance, constitutes a want or failure of con- 
sideration for the promisor's promise, where such de- 
livery or conveyance was a condition precedent. Shoe, 
etc., Nafl Bank v. Wood, 142 Mass. 563, Sawyer v. 
Chambers, 44 Barb. 42 

Where the consideration of a note is that the payee 
shall do certain acts or perform certain services, his 
non-performance constitutes a failure of consideration. 
Richardson & Morgan Co. v. Gudewill, 30 Misc. 818, 
61 N.Y.S. 1120. Where a student voluntarily discon- 
tinues attendance at school, he is not entitled to recover 
his tuition which was paid in advance, and where he 
agrees to pay for the scholastic year he is liable on his 
contract even though he is not in attendance. Center v. 
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Hush, 35 Misc. 294, 71 N.Y.S. 767. So, too, where 
plaintiff paid two hundred dollars to a school to qualify 
him to pass the Regents' examinations, his improper con- 
duct, which disqualified him from taking the examina- 
tions, does not entitle him to recover any part of the 
tuition paid. His voluntary withdrawal from the school 
makes performance by the defendant impossible, but this 
does not constitute a failure of consideration. Kabus v. 
Seftner, 34 Misc. 538, 69 N.Y.S. 983. 

225. Failure Occasioned by Promisor's Own Act. 

When the performance of an act which is the considera- 
tion of the promise is rendered impossible by the prom- 
isor himself, non-performance is not a failure of con- 
sideration. If a person who is indicted for a crime em- 
ploys a lawyer, and executes his note for the amount of 
the "fee, and then, before his trial, commits suicide, the 
note is not void for failure of consideration, since the 
cause of the non-performance of the lawyer's services, 
which are the consideration for the note, results from 
the act of the promisor himself. Mitcherson v. Dozier, 
7 J. J. Marsh (Ky.) 53, 22 Am. Dec. 116. 

226. Failure From Accidental and Unforeseen 
Causes. (1) Executory. When the contract is ex- 
ecutory, the promisee cannot recover on the contract, 
although his failure to perform was prevented by causes 
against which he could not guard. A plea of failure of 
consideration for a note averred that the payee was to 
plant a hedge for the maker which, in from three to five 
years, should become a protection against stock; that 
the plants were winter-killed and useless, never having 
grown, and that it was then out of the power of the 
payee to make the hedge according to the agreement. 
It was held that the fact that it was out of the payee's 
power to perform the contract within the time stipu- 
lated constituted a failure of consideration. Edwards 
V. Pyle, 23 111. 354. 
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When goods are sold on credit, and the title to them 
is not to vest in the vendee until they are paid for, the 
destruction of the goods before payment would be a 
failure of consideration. Arthur v. Blackman, 63 Fed. 
Rep. 536. 

(2) Executed. When the contract is executed a sub- 
sequent destruction or depreciation of property is not a 
failure of consideration. That stock becomes worthless, 
subsequent to the giving of a note for its purchase price, 
is no defense to an action on the note, — no failure of 
consideration. Rice v. Grange, 131 N.Y. 149, 30 N.E. 
46, Harmon v. Bird, 22 Wend. 113. 

227. Effect of Total Failure of Consideration. An 

entire failure of consideration has the same effect as its 
original and total absence. The contract is void, and, if 
executory, no rights can issue ou^ of it, but if executed, 
money paid under it may be recovered. The obligation 
to repay is quasi contractual. Tappan v. Van Wagenen, 
3 John. 465, Colville v. Besley, 2 Denio 139, 142, Chap- 
man V. City of Brooklyn, 40 N.Y. 372, Tausig v. 
Drucker, 124 N.Y. St. Rep. 380, 90 N.Y.S. 380. 

228. Effect of Partial Failure of Consideration. 

Where the failure of the consideration is merely partial, 
the contract is avoided only pro tanto. Spalding v. Van 
dercook, 2 Wend. 431. 
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PROBLEMS FOR REVIEW 

1. A sold B, on his note, $1,200 worth of goods. Before 
the note became due an agreement was made that, at matur- 
ity, A would accept $200 in cash and a new note for $1,000 
payable in one year. A accepted the cash but refused the 
new note. What are the rights of the parties? 

2. A holds B's note, which is past due. An agreement 
is made, whereby A is to continue to hold the note for one 
year more, in consideration that B ,pays interest on said 
note. A indorses the note to Smith, iwho has knowledge 
of said agreement, but Smith begins suit at once on the 
note. Judgment for whom? 

3. Baker signed the following paper: "We, the under- 
signed, hereby severally promise and agree to and with the 
Trustees of the First Presbyterian Church, in consideration 
of $1, to each of us in hand paid, and the agreements of 
each other in this contract contained, to pay on or before 
three years from date hereof to said Trustees the sum set 
opposite our respective, names. The purpose of this sub- 
scription is to pay off the mortgage debt of $45,000." The 
$1 recited was not paid. Baker subscribed $5,000. He paid 
$2,000. Before paying the remainder he died. The Trustees 
of the Church sued his executors for the balance. Judgment 
for whom? 

4. A, desiring to make a gift to his son B, wrote out, 
signed, sealed and delivered to B an agreement to give him 
a certain horse on the following day. A did not give the 
horse, and B sued him for breach of his covenant. In his 
answer, A alleged that there was no consideration for his 
promise. B demurred to his answer. Should the demurrer 
be sustained at Common Law? Under the New York law 
of today? 

5. The pastor of a church which was in debt to the 
amount of $15,000 requested Adams to make a contribution 
to help pay off the debt. Adams promised to contribute 
$2,500, in consideration that the pastor would secure sub- 
scriptions for the balance. The pastor made the effort, and 
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secured subscriptions for the requisite amount. Adams de- 
clined to pay, and the trustees of the church brought an 
action against Adams on his promise to contribute $2,500. 
Judgment for whom? 

6. B had a certain letter which A desired. A promised 
B that he would pay him $1,Q00 in consideration for the 
letter. B thereupon gave A the letter. A expected to use 
the letter as evidence upon a certain trial, but it proved to 
be useless for that purpose and was of no value to A. The 
letter had no pecuniary value. A refused to pay the $1,000, 
and B brought his action upon the promise. Defense, that 
there was no consideration for the promise. Is the defense 
good? 

7. A owes B $1,000. A's property is so tied up and con- 
cealed that B knows a judgment would be worthless. A 
offers to pay B $400 if B will agree to give up the claim. 
Upon consideration of the payment of $400, which A then 
pays, B agrees to forego and give up the remainder. B at 
once begins suit for the remaining $600, and A sets up the 
agreement as a defense. Judgment for A or B? 

8. A asked B to catch his runaway horse. B did so, and 
A promised him $25. Suit by B. Judgment for whom? 

9. A mother paid out money for the education in college 
of her son, without any contract or understanding that he 
would repay her. Years afterwards, in consideration of the 
money which she had given, he voluntarily gave her a note. 
Is there sufficient basis of moral obligation to make the note 
binding? Gootch v. Allen, 70 W.Va. 38, 73 S.E. 56, 37 L.R.A. 
(N.S.) 930. 

10. A discharge in bankruptcy was pleaded to an action 
on a note. The plaintiff offered to prove a new promise to 
pay the debt as a waiver. This was objected to by the 
defendant. Should the plaintiff bring his suit on the original 
debt, or is the new promise the re,al cause of action? Dusen- 
bury V. Hoyt, 53 N.Y. 521. See notes: 55 L.R.A. 320 (part 
payment), 43 L.R.A. (N.S.) 535 (new promise), 38 L.R.A. 
(N.S.) 577 (expressions of hope and expectation.) 

11. D owed C $1,000, but the debt was barred by the 
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statute of limitations. C wrote D in regard to the matter 
and D replied as follows; "Of course I owe you the sum 
of $1,000 which you mention, and I scorn to take advantage 
of the statute of limitations; but you owe me at least $1,200 
on account of that land deal last spring, and I am retaining 
the money which I owe you as a partial satisfaction of the 
sum which you owe me." In fact, C owed D nothing. Can 
C recover the claim for $1,000? Gillingham v. Brown, 178 
Mass. 417, 60 N.E. 122. 

12. B, having committed a murder, requested L to take 
certain journeys and use all his influence with a view to 
obtaining a pardon. Afterwards, when the services had been 
rendered, B promised, as a mark of gratitude, to give his 
friend $500. Is the promise binding? 

13. A holds two promissory notes executed by B which 
B is unable to pay. Both notes are barred by the statute 
of limitation. A writes to B that, since B is unable to pay, 
he will release him from all liability on these notes, and 
encloses one of the notes in the letter to B. Afterwards B 
inherits a fortune, and writes to A promising to pay both 
notes. What is B's liability, if any? 

14. A is an insolvent debtor, who seeks to make a com- 
position with his creditors. B, a friend of A, promises C, 
one of the creditors, to pay him $100 if he will sign the 
composition deed. C accepts the composition. Can he re- 
cover the $100 from B? 

15. A agreed to superintend the construction of a building 
according to plans and specifications. B agreed to pay him 
$1,000 for his services. Before the work ha^i been completed 
A declined to continue as superintendent unless B would 
promise to pay him $500 extra. This B promised to do. 
On completion of his service A sued to recover this $500. 
State the legal objections to a recovery, and under what 
conditions might a recovery be had? 

16. Black had large interests in the growing crops of a 
certain county. He met White, the pastor of a church in 
the county, who was on his way to the train for a two 
week's absence. Rain was needed to save the crops from 
destruction. Speaking of the dry spell. White said: "Why 
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don't you pray for rain?" Black then replied: "If you and 
your church pray for rain next Sunday, I will pay the debt 
of your church, provided it rains four inches during the 
following week." White had already given notice from his 
pulpit that there would be prayer for rain on the next Sab- 
bath, believing that the occasion called for such special 
petition. He, therefore, continued on his way, knowing that 
his assistant would lead in prayer for rain, as previously 
announced. On the following Sunday White's church, in 
accordance with the prior notice, prayed for rain, and White, 
absent on his vacation, also prayed for rain. During the 
following week it rained 3 9-10 inches. The crops were 
saved. What, if any, cause of action has the church against 
Black? 

17. Assume that the specifications called for a heating 
plant to be selected by B, and that A declined to further 
superintend the work unless B would put in a heating plant, 
manufactured and sold by a company in which A was a 
stockholder, or pay A $500 extra for his services. B put 
in the plant of another company and promised to pay the 
$500 to A. Can A recover the $500? 

18. A reward was offered for the detection and arrest of 
certain criminals who set fire to a building in a city. The 
plaintiff was a constable whose duty was to pursue, arrest 
and bring criminals to justice even without a warrant. He 
arrested one of the criminals who was convicted and he 
now claims the reward. The defense is set up that it was 
his duty as constable to make the arrest. Does this prevent 
there being sufficient consideration upon which to claim the 
reward? 

19. Is the agreement of the owner of stolen horses to 
permit a bona fide purchaser from the thief to retain them, 
if he will return the buggy, robe and harness, and call it 
square, a good contract which will defeat the owner's claim 
to recover the horses; or is it invalid for want of consider- 
ation because the bona fide purchaser, in surrendering the 
buggy, harness and robe, does only that which in law he 
is under duty to do? Morgan v. Hodges, 89 Mich. 404, 50 
N. W. 876, 15 L.R.A. 438. 

20. A claimed $100 to be due him from B, but B denied 
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the debt. B finally promised to pay the amount if A would 
make an oath of the correctness of his claim. A made his 
affidavit to this effect and demanded payment. B insisted 
that his promise was without consideration, anid void, and 
offered to show that A, in his affidavit, swore falsely as 
to his claim. Was there a valid contract? Did B request 
A to make the oath in return for his promise, or was this 
not merely the condition of a gratuitous promise? Brooks 
V. Ball, 18 John. 337. 

21. A contract was made between H and G, a railroad 
company. H agreed to build a first-class hotel on her land 
adjoining the line of the railroatd, and maintain therein a 
first-class eating house. H further agreed to accommodate 
the employees of the road at half-rate, i.e., 25 cents a meal. 
G agreed, on its part, to support the hotel by the patronage 
of its road. H built and ran the hotel for a time, and then 
G refused to stop any of its trains, except one, at that 
station and hotel. H sues for breach of contract and alleges 
that, by G's refusal to stop the trains, she is unable to main- 
tain the hotel, and places her damages at $4,000. Judgment 
for whom? 

22. A promises to pay B $500 on B's marriage to C, whom 
B has already promised to marry. After the marriage can 
B recover the $500? State the legal objection to a recovery, 
and such answer as may be made to the objection. 

23. A and B are habitual users of tobacco. January 1, 
1897, they make an agreement, as follows: "Each of us 
having sworn off from the use of tobacco, we mutually 
agree that the one who first uses tobacco again shall pay 
the other $100." This agreement is in writing, signed by 
the parties. February 1, A begins using tobacco again. Can 
B recover the $100? 

24. G, for a valid consideration, had guaranteed to C the 
payment of the latter's claim of $1,000 against A. Both 
G and A failed to pay this demand when it matured. X, 
the father of G, wishing to save the reputation of his son, 
promised A $200 if he would pay the $1,000 to C without 
delay. A thereupon paid C. X now declines to pay A 
the $200. Has A any remedy? 
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25. A promissory note draws 5 per cent, interest. When 
the note falls due the maker asks for an extension and the 
payee agrees to extend the note for three months at 6 per 
cent, interest. Is there a binding contract for the extension? 

26. Adams, during his last illness, out of motives of love 
and affection, and gratitude for past services, drew and signed 
checks to his wife and to his nephew for $500 each, payable 
out of his estate after his death, and the checks were de- 
livered. He also indorsed to his wife by way of gift, the 
note of a third party, Jones, which Jones had given him 
to evidence a loan of $1,000 at 6 per cent, interest. Which 
of these instruments is a valid gift, and why? Foxworthy v, 
Adams, 136 Ky. 403, 124 S.W. 381, 27 L.R.A. (N.S.) 308. 
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St. 

CHAPTER XII. 

1 

FORM OF CONTRACT. 

229. Classification of Contracts. Contracts are 
either (1) informal, or (2) formal. Informal contracts 
are those that need have no particular form to make 
them effective. All other contracts are formal. They 
are.^ 

(a) Contracts of record. 

(b) Contracts tmder seal. I 

(c) Parol contracts required to be in writing. 
Read, Huffcut's Anson 60, Clark, Cont. 58. 

230. Contracts of Record. Contracts of record are 

(1) Judgments. 

(2) Recognizances. 

231. Judgments. A judgment is an obligation 
created by a judicial act. It is not a contract, but is 
thus classified because of the remedy to enforce it. 
O'Brien v. Young, 95 N.Y. 428, H. & W. 76, Wyman 
V. Mitchell, 1 Cowen 316, Huff cut's Anson 66. 

232. Recognizances. A recognizance is an obliga- 
tion of record which a person enters into before some 
court of record, with a condition to do some particular 
act. It is commonly applied to all forms of security 
for the appearance of the accused in criminal proceed- 
ings. It is not, however, a true form of contract. 2 Bl. 
Comm. 341, Huffcut's Anson 68, Green v. Ovington, 16 
John. 55. 

233. Contracts Under Seal. A contract under seal 
is sometimes called a deed, a bond, or a specialty, and 
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is the only formal contract known to the English law. 
At common law, a sealed instrument derives its validity 
neither from the fact of an agreement, nor from the 
consideration, but from the form in which it is expressed. 
The act of sealing an instrument is supposed to be done 
with great deliberation and solemnity, impl)ring great 
caution and the fulness of consent. As was recenfly 
said: , 

"The solemnity which for centtu-ies has been attached 
to instruments under seal still remains anchored as some- 
thing tangible and of substance, although in this prac- 
tical age we are apt to think it rests upon fiction." Wil- 
liams V. Magee, 76 App. Div. 512, 78 N.Y.S. 550. In 
Peterson v. City of New York (194 N.Y. 437), Judge 
Cullen remarked that "though in many respects the effect 
of a seal has by recent statutes and decisions been very 
much impaired, nevertheless a sealed instrument still re- 
tains in law certain characteristics peculiar to itself." 

234. How Seal May be Made. The General Con- 
struction Law, sec. 44, provides that: 

"The private seal of a person, other than a corpora- 
tion, to any instrument or writing shall consist of a wafer, 
wax or other similar adhesive substance affixed thereto, 
or of paper or other similar substance affixed thereto by 
mucilage or other adhesive substance, or of the word 
"seal", or the letters "L.S.," opposite the signature." 
Lorah v. Nissley, 156 Pa. St. 329, 27 Atl. 242, H. & W. 
95. The mere attaching of a seal after a signature, with- 
out any recognition of it in the body of the instrument 
by some such phrase as "witness my hand and seal" or 
"signed and sealed," is insufficient, however, to consti- 
tute the writing a sealed instrument. To hold otherwise 
"would open the door to frauds and forgeries and en- 
able evil disposed persons to prevent the running of the 
six years' Statute of Limitations, by merely attaching 
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at the end of the instrument a seal." Matter of Pine, 
198 N.Y. 209, 91 N.E. 587. 

235. Adopting Seal Previously Affixed. If the im- 
pression or mark upon the paper is of such a nature as 
to be recognized as a seal, the obhgor may adopt it 
as his own seal,— as where the seal is printed on a blank 
form. Lorah v. Nissley, 156 Pa. St. 329, 27 Atl. 242, 
H & W. 95, Rusling v. Union Pipe & Construction Co., 
5 App. Div. 448, 39 N.Y.S. 216. 

EFFECT OF SEAL. 

236. Estoppel. Statements in a contract not under 
seal may be disproved, but the truth of the same state- 
ments in a sealed instrument cannot be disputed. The 
party is estopped from denying them. Jackson v. Park- 
hurst, 9 Wend. 209, Metropolitan Ins. Co. v. McCoy, 
124 NY. 47, 11 L.R.A. 708, 26 N.E. 343, Watkins v. 
Robertson, 105 Va. 269, 54 S.E. 33, 5 L.R.A. (N.S.) 
1194. 

237. Consideration. In a recent New York case 
the court said: "At common law the seal to a written 
instrument wa3 conclusive evidence of a sufficient con- 
sideration, and its conclusive character could not be 
changed by parol testimony. This rule of the common 
law, however, was modified by the statute (2 R.S. 406, 
sec. 77^ which is now embraced in our Code of Civil 
Procedure, section 840, which provides that 'a seal upon 
an executory instrument, hereafter executed, is only pre- 
sumptive evidence of a sufficient consideration, which 
may be rebutted, as if the instrument was not sealed.' 
Neither a receipt nor a release is a contract or an execu- 
tory instrument. They are merely declarations or ad- 
missions in writing, and consequently it was held that 
the modification of the statute with reference to seals 
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upon executory instruments does not extend to releases, 
which, when under seal, continue to be conclusive evi- 
dence of a sufficient consideration." Stiebel v. Gros- 
berg, 202 N.Y. 266, 95 N.E.' 692. An assignment under 
seal is an executed instrument and raises a conclusive 
presumption that it was made for a valuable consider- 
ation. Talbert v. Storum, 66 Hun. 635, 21 N.Y S. 719. 
See, also, Aller v. Aller, 40 N.J.L. 446, H. & W. 97. 

238. Merger. A sealed instrument is of a higher 
nature than a simple contract or one not imder seal. 
Therefore, if, after making a simple contract, the par- 
ties enter into another contract under seal relating to the 
same subject matter, the former is merged in the latter. 
Clifton v. Jackson Iron Co. 74 Mich. 183, H. & W. 752, 
Butler V. Miller, 1 Denio 410. 

239. Limitations. A right of action on simple con- 
tracts is barred if it is not brought within six years after 
it accrues. A longer period — twenty years — prevails 
with sealed instruments. Code of Civ. Pro., sees. 381 
and 382. 

240. Delivery. To render a sealed instrument 
operative, it must be delivered and accepted. Possession 
by the obligee is prima facie evidence of delivery and ac- 
ceptance. The formal execution and retention of a deed 
by the grantor is insufficient to pass title to the grantee, 
and no delivery thereof to the grantee could be presumed 
from these facts. But the recording of the deed raises 
the presumption that it was recorded by the grantee, and 
this is prima facie and presumptive evidence of delivery. 
Sweetland v. Buell, 164 N.Y. 541, 58 N.E. 663. 

241. Delivery in Escrow, A deed or other in- 
strument may be delivered in escrow. This occurs when 
the obligor delivers the deed to a third party, to be held 
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by him until some contingency occurs or some condition 
is complied with, upon the happening of which the in- 
strument is delivered to the obligee and becomes of full 
force and effect. If the depositary delivers the deed to 
the grantee before the conditions are complied with, such 
delivery has no validity as between the grantor and gran- 
tee. Hogueland v. Arts, 113 la. 634, 85 N.W. 818. As 
to the right to recall deeds delivered in escrow, see Me- 
chanics' National Bank v. Roughead, 76 App. EHv. 534, 78 
N.Y.S. 800.- 

242. Necessity of Seal. Although the seal is uni- 
formly used on all important contracts, deeds, etc., yet its 
absence does not invalidate an instrument. Contracts of 
corporations and deeds of land are valid even though not 
executed under seal. In some jurisdictions a seal is 
made necessary in the case of particular contracts, but 
there is no statute in New York requiring contracts of 
any nature whatsoever to be under seal. In some states 
the use of the private seal has been abolished by statute, 
the effect of which is to obliterate all distinctions between 
sealed and unsealed instruments. See an article in Co- 
lumbia Law Review for January, 1915, under the title of 
"The Magic of the Private Seal," by Hon. Frederick E. 
Crane. 
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CHAPTER Xm. 

CONTRACTS REQUIRED TO BE IN WRITING. 

243. At Common Law. The common law does not 
require contracts to be in writing. Under the common 
law an oral or implied contract has the same force and 
effect as a written contract. The law merchant, how- 
ever, requires that promissory notes and other commer- 
cial instruments shall be in writing. 

244. By Statute. The principal contracts that are 
required to be in writing are those that fall within the 
provisions of the old English statute of frauds. A few 
of the contracts not falling within this old statute but 
which, by the New York statutes, are required to be in 
writing, are 

L Acceptance of a draft. • Neg. Inst. Law, sec. 220. 

2. Promise to pay a debt outlawed by the statute of 
limitation. Code of Civil Pro., sec. 395. 

3. Promise to pay a debt discharged in bankruptcy. 
Personal Property Law, sec. 31, sub. 5. 

4. Promise to convey or assign trust in personal prop- 
erty. Personal Property Law, sec. 31, sub. 4. 

5. Certain form of marriage contract. Domestic Re- 
lations Law, sec. 11, sub. 4. 

6. Assignments of copyrights and of patents. Rev. 
St. U.S., sees. 4898 and 4955. 

7. Special agreements of innkeepers as to liability for 
loss of guests' property. General Business Law, sec. 200. 

8. Assignments or other transfer of interests in de- 
cedents' estates. Personal Prop. Law, sec. 32. 

9. Agent's authority to convey or create an interest in 
real property or to lease real property for a term of more 
than one year. Real Prop. Law, sec. 242. 
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STATUTE OF FRAUDS. 

245. Origin and History. The most important 
statute ever promulgated, either in England or in this 
country, is the celebrated Statute of Frauds. The stat- 
ute was enacted in England in 1676 (29 Car. 11, c. 3). 
The act was entitled "An Act for Prevention of Frauds 
and Perjuries." The object of the statute is to prevent 
fraudulent practices which are commonly endeavored to 
be upheld by perjury. 

The fourth and seventeenth sections of the statute 
have been substantially enacted by most of the states. 
In Maryland they were adopted as originally enacted 
in England. 

246. Fourth Section— Statute of Frauds. The fourth 
section of the English statute of frauds is as follows: 

"No action shall be brought whereby to charge any 
executor or administrator, upon any special promise, to 
answer damages out of his own estate; or whereby to 
charge the defendant upon any special promise to. an- 
swer for the debt, default, or miscarriages of another 
person; or to charge any person upon any agreement 
made upon consideration of marriage ; or upon any con- 
tract or sale of lands, tenements, or hereditaments, or 
any interest in or concerning them; or upon any agree- 
ment that is not to be performed within the space of 
one year from the making thereof; unless the agree- 
ment upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and 
signed by the party to be charged therewith, or some 
other person thereunto by him lawfully authorized." 

247. Seventeenth Section— Statute of Frauds. "No 
contract for the sale of any goods, wares, and merchan- 
dises, for the price of ten pounds sterling or upwards, 
shall be allowed to be good; except the buyer shall ac- 
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cept part of the goods so sold, and actually receive the 
same, or give something in earnest to bind the bargain, 
or in part of payment, or that some note or memorandum 
in writing of the said bargain be made, and signed by 
the parties to be charged by such contract or their agents 
thereunto lawfully authorized." 

248. New York Statutes. The provisions of the 
fourth and seventeenth sections of the statute of frauds 
requiring certain simple contracts to be in writing are, 
in New York, as follows: 

1. Special promise by executor or administrator to 
answer damages or pay debts of the testator or intestate 
out of his own estate. Decedent Estate Law, sec. 113. 

2. Any special promise to answer for the debt, de- 
fault, or miscarriage of another person. Personal Prop. 
Law, sec. 31. 

3. Agreements made in consideration of marriage. 
Personal Prop. Law, sec. 31. 

4. Agreements not to be performed within one year 
from the making thereof. Personal Prop. Law, sec. 31. 

5. Contracts for the sale of any real property or any 
interest therein, or a lease for more than one year. Real 
Prop. Law, sec. 259. 

6. Sale of goods or choses in action for the price of 
fifty dollars or more, unless 

a. The buyer accepts and receives a part of the 
goods ; 

b. Pays part of purchase price; 

c. The sale is by auction. The auctioneer's mem- 
orandum is sufficient. Personal Prop. Law, 
se<;s. 85 and 31, sub. 6. 

249. Proniise by Executor or Administrator. No 
executor or administrator shall be chargeable upon any 
special promise to answer damages, or to pay the debts 
of the testator or intestate out of his own estate, unless 
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the agreement for that purpose be in writing and signed 
by such executor or administrator, or his duly author- 
ized agent. Decedent Estate L;<vv, sec. 113. The phrase 
"or pay debts of the testator or intestate out of his own 
estate" was added by the New York statute. But if the 
promise by the executor is to subserve some purpose of 
his own, the statute does not apply. It is then regarded 
as an original and independent promise. Bellows v. 
Sowles, 57 Vt. 164, H. & W. 124, Wales v. Stout, 115 
N.Y. 638, 21 N.E. 1027. 

250. Special Promise to Answer for the Debt, 
Default, or Miscarriage of Another Person. "Every 
agreement, promise or undertaking is void, imless it or 
some note or memorandum thereof be in writing, and 
subscribed by the party to be charged therewith, or by his 
lawful agent, if such agreement, promise or undertaking 
is a special promise to answer for the debt, default or 
miscarriage of another person/' Personal Prop. Law, 
sec. 31, A compliance with this provision of the statute 
creates a guaranty or suretyship agreement. 

The term "debt** means a definite amount, while "de- 
fault" refers to an indefinite amount of loss or damage 
that may result from a breach of a contract. '.'Miscar- 
riage" is applied to tort cases, as where one agrees to 
answer for the wrongful act of another. The phrase "of 
another person" refers to one other than the promisor. 

A promise of a third person to answer for another's 
debt, where the promise is made contemporaneously 
with the creation of the debt or subsequent thereto, may 
be either original or collateral, depending entirely upon 
the intentions of the parties. If the promise is direct 
and unconditional, it is considered as an original under- 
taking and, therefore, not within the statute. But where, 
however, it appears that credit is not given in the first 
instance to the third person who promises to pay for 
goods sold or credit extended to another, the undertaking 
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is collateral and must be in writing. To bring the prom- 
ise within the statute there must be three parties, — the 
debtor, the creditor, and' the guarantor (third person). 
Thus, if property is delivered or services are rendered to 
one person, upon an oral promise of payment by another, 
the goods or services being charged only to the person to 
whom delivery was so made or for whom services were 
so rendered, and an effort being made to collect the pur- 
chase money or compensation from the person against 
whom the charge was made, such promise is collateral, 
and, if not in writing, void. Shay v. Cruxton, 116 N.Y.S. 
1 123. In ascertaining to whom credit was given, whether 
to the promisor (third person) or to the debtor, the par- 
ties' intention, as gathered from all the circumstances of 
the transaction, will control and this, too, regardless of 
the language used in creating the obligation. Davis v. 
Patrick, 141 U.S. 479, Hurst Hardware Co. v. Goodman, 
68 W. Va. 462, 9 S.E. 898, 32 L.R.A. (N.S.) 598 and 
note, Richardson Press v. Albright, 224 N.Y. 497. 

A promise "to see another paid," or a promise "to pay 
if debtor does not," is usually treated as collateral and 
within the statute of frauds. And to bring the promise 
of the third person within the statute, it must be made 
to the creditor, and not to the debtor. If A says to B, 
"Let X have what groceries he wants and I will pay for 
them," A's promise is original and not within the stat- 
ute; but if A says to B, "If X does not pay I will," the 
undertaking is collateral. Mallory v. Gillett, 21 N.Y. 
412, Brown v. Weber, 38 N.Y. 187, Nugent v. Wolfe, 
111 Pa. St. 471, H. & W. 127. 

251. Promise Made for Benefit of Promisor. Where 
a promise is made for the benefit of a promisor and to 
subserve his own ends and purposes, the promise will 
be treated as original, although it is in effect a promise 
to pay the antecedent debt of another. And this is true- 
even though the nature of the promise is collateral in 
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form, and would be so construed but for the fact that 
it was made for the promisor's own benefit. This propo- 
sition of law finds frequent application in building con- 
tracts. Raabe v. Squier, 148 N.Y. 81, 42 N.E. 516. 

For instance: "Where, after the abandonment of a 
building contract by the principal contractor, the owner 
of the building makes an oral agreement with a person 
to whom the principal contractor had sublet the iron 
work required by the contract, and who, prior to the 
abandonment, had furnished a portion of such iron work, 
that, if such sub-contractor would finish such iron work, 
the owner would pay him for all the iron work, such 
promise is an original promise, founded upon a valid 
consideration moving to the owner, and entitles the sub- 
contractor to recover from the owner, not only for work 
done and materials furnished subsequent to the making 
of the new promise, but for that which had been done 
and furnished prior thereto." Reisler v. Silbermintz, 
99 App. Div. 131, 90 N.Y.S. 967. 

In White v. Rintoul, 108 N.Y. 222, 227, the court 
says: "Where the primary debt subsists and was ante- 
cedently contracted, the promise to pay it is original when 
it is founded on a new consideration moving to the prom- 
isor and beneficial to him, and such that the promisor 
thereby comes under an independent duty of payment 
irrespective of the liability of the principal debtor." But 
the mere fact that the promisor may have an interest in 
the performance of a contract by another, or that he may 
derive some benefit thereby, cannot alone determine 
whether his promise is original or collateral. In Richard- 
son Press v. Albright, 224, N.Y. 497, the court held that 
a verbal promise by the defendaiit to pay the debt of 
another was within the statute of frauds, even though 
the new consideration for the promise was beneficial to 
the defendant. In addition to the beneficial nature of 
the consideration the question still remains whether or 
not the promisor comes under an independent duty to 
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make payment, irrespective of the liability of the prin- 
cipal debtor. Whether in any particular case there is 
an independent duty to make payment is a question con- 
cerning which there is an irreconcilable conflict in the 
authorities. This is especially noticeable in building con- 
tracts where the owner of a building in process of con- 
struction promises to see that a materialman or sub-con- 
tractor is paid if he will complete his contract which he 
has refused to do without the owner's promise. Cases 
holding that the interest of the owner is sufficient to con- 
stitute an original promise are considered in Voska, 
Foelsch & Sidlo v. Ruland, 172 App. Div. 616, 158 N.Y.S. 
780, and Howell v. Harvey, 65 W. Va. 310, 64 S.E. 249, 
22 L.R.A. (N.S) 1077 and note. See, also, Windsor 
Const. Co. V. Ruland, 173 App. Div. 94, 159 N.Y.S. 446. 
Cases holding that the interest of the promisor is not 
sufficient to constitute an original undertaking and, there- 
fore, within the statute of frauds, are Snyder v. Monroe 
Eckstein Brewing Co., 107 App. Div. 328, 95 N.Y.S. 
144, affirmed, 188 N.Y. 576, Roscoe Lumber Co. v. 
Reynolds, 124 App. Div. 539, 108 N.Y.S. 1018, Richard- 
son Press V. Albright, 224 N.Y. 497. 

The interest of a stockholder of a corporation, even 
though the stockholder may be an officer of the corpora- 
tion and receiving the direct and immediate benefit of 
the contract, is not of itself sufficient to constitute an 
original and independent promise. Thus, an oral promise 
of an officer and stockholder of a corporation to become 
individually responsible for a loan made or goods sold 
to the corporation is collateral and within the statute ; the 
benefit accruing to the stockholder from such loan or 
sale being remote and indirect. Richardson Press v. 
Albright, 224 N.Y. 497, Mechanics & Traders' Bank v. • 
Stettheimer, 116 App. Div. 198, 101 N.Y.S. 513, Teele 
V. Mayer, 173 App. Div. 869, 160 N.Y.S. 116. 

252. Indemnity Contracts. A promise by one per- 
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son to indemnify another for becoming a surety for a 
third person is not within the statute of frauds, and, 
therefore, need not be in writing. An oral promise by 
B to C that he will indemnify C for any loss he may sus- 
tain by becoming a surety for D is enforceable. A prom- 
ise by the payee of a note that, if another would sign 
the same as surety for the maker, he (the payee) would 
indemnify and save him harmless, is not within the stat- 
ute. The theory is that the statute is applicable only to 
promises made to person's to whom another is answer- 
able. Posten V. Clam, 78 So. 883 (Ala.), 1 Am. Law Rep. 
381 and note, 383, Jones v. Bacon, 145 N.Y. 446, 40 
N.E. 216, Tigbe v. Morrison, 116 N.Y. 263, 22 N.E. 164, 
5 L.R.A. 617, O'Brien v. Donnelly, 169 App. Div. 709, 
155 N.Y.S. 790. See, also, Barnett v. Wing, 62 Hun 
125, 16 N.Y.S. 567. 

253. Guaranty of Payment of Note. Where the 
holder of a note transfers it for value, and at the time 
of transfer orally promises that the note is good and will 
be paid at maturity, the promise is original and not within 
the statute. Milks v. Rich, 80 N.Y. 269. 

254. Agreement in Consideration of Marriage. 
Every agreement, promise or undertaking made in con- 
sideration of marriage, except mutual promises to marry, 
is void unless in writing and subscribed by the party to 
be charged therewith. Personal Prop. Law, sec. 31, 
sub. 3. This provision of the statute embraces all ante- 
nuptial agreements to pay money or settle property upon 
one of the parties if the marriage is consummated. Thus, 
an oral ante-nuptial agreement is void and, after the mar- 
riage, the wife cannot enforce specific performance on 
the ground that she has performed her part of the agree- 
ment. Hunt V. Hunt, 171 N.Y. 396, 64 N.E. 159, 59 
L.R.A. 306. Where the agreement has been fully carried 
out according to its terms, the statute of frauds no longer 
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affects the transaction Miller v. Sire, 224 Fed. 424, 
L.R.A. 1916 D, 1211. See, also, Adams v. Swift, 169 
App. Div. 802, 155 N.Y.S. 873. 

255. Agreement Not to Be Performed Within One 
Year. Every agreement, promise or undertaking not 
to be. performed within one year from the making 
thereof is void unless in writing and subscribed by the 
party to be charged therewith. Personal Prop. Law, 
sec. 31, sub. .1. While the rule, as stated, is very clear 
and easily understood, yet by innumerable judicial deci- 
sions the construction placed upon it has become ex- 
tremely artificial. In construing the rule the courts have 
held the following verbal contracts to be valid: 

1. If the contract be fully performed by one of the 
parties within the year it need not be in writing. Huff- 
cutt's Anson, p. 87. This is the prevailing rule in the 
United States. Durfee v. O'Brien, 16 R.I. 213, H. & W. 
153, Great Western Turnpike Co. v. Shafer, 57 App. 
Div. 331, 68 N.Y.S. 5, H. & W. 151, affirmed, 172 N.Y. 
662. It was held, however, in Bartlett v. Wheeler, 44 
Barb. 162, that performance by one party within the year 
will not take the contract out of the statute. To the 
same effect is Kellogg v. Clark, 23 Hun 393. 

2. If, by any possibility, the contract can be performed 
within one year, although the parties may have intended 
that its operation should extend through a longer period, 
the statute will not apply. Warner v. Texas & Pacific 
Ry. Co., 164 U.S. 418, H. & W. 141, White v. Fitts, 102 
Me. 240,^66 Atl. 533, 15 L.R.A. (N.S.) 313 and note. 
Ward V. Hasbrouck, 169 N.Y. 407, 62 N.E. 434. A con- 
tract to build a house within fifteen months is not within 
the statute, since it may be performed within a year. 
A contract not to be performed within a year is taken 
out of the statute where either party may rightfully ter- 
minate it within a year, since the option to terminate the 
contract at will makes its performance possible within 
a year. Blake v. Voigt, 134 N.Y. 69, 31 N.E. 256. 
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3. The statute does not apply if the death of either 
party within the year will leave the purpose for which 
the contract was made fully and completely performed. 
This must be distinguished from cases where the death 
of one of the parties will terminate the agreement but 
will not leave the purpose for which it was made fully 
performed. Thus, an agreement for a person's support 
during life is not within the statute, since the life may 
not extend beyond a year. McCabe v. Green, 18 App. 
Div. 625, 45 N.Y.S. 723. For a like reason an agree- 
ment to support a child until it arrives at a certain age, 
at a stipulated price per week, is not within the stat- 
ute. McLees v. Hake, 10 Wend. 426. So, a verbal 
agreement by a son to pay his mother's board at ten 
dollars per month during her life is enforceable because 
the agreement might have been performd within a year, 
by reason of the mother's death. See note, L.R.A. 191 5E, 
563. An oral contract to give one permanent employ- 
ment as long as he lives and proves himself worthy and 
competent is not within the statute. Cox v. Baltimore & 
Ohio Southwestern Railroad Co., 180 Ind. 495, 103 N.E. 
337, 50 L.R.A. (N.S.) 453 and note, Carnig v. Carr, 
167 Mass. 544, 46 N.E. 117, 35 L.R.A. 512. 

Contracts in partial restraint of trade need not be in 
writing, because the death of the predecessor within a 
year would leave the purpose of the contract fully per- 
formed. "Whether a man agrees not to do a thing for 
his life or never to do it or only not to do it for a certain 
number of years it is in either form an agreement by 
which he does not promise that anything shall be done 
after his death and the performance of which is there- 
fore completed with his life." Doyle v. Dixon, 97 Mass. 
208, 93 Am. Dec. 80, H. & W. 149, Wooten v. Harris, 
153 N.C. 43, 68 S.E. 898. But in McGerr v. Campbell, 
71 App. Div. 83, 75 N.Y.S. 571, it was held that an 
oral contract restricting the right of a person to carry 
on a particular business for a period of time longer than 
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a year is within the statute as a contract not to be per- 
formed within a year. The correctness of this decision 
is questioned. 

256. Contracts of Employment. A contract of 
employment for a term of one year or longer, or for 
one year to begin at a future date, is within the statute. 
•Although the contract would be terminated by the death 
of the employee within a year, yet the purpose for which 
the agreement was made would not thereby be fully ac- 
complished. Fanger v. Caspary, 87 App. Div. 418, 84 
N.Y.S. 410, Billington v. Cahill, 51 Hun 132, 4 N.Y.S. 
660, Wahl V. Barnum, 116 N.Y. 87, 22 N.E. 280, 5 
L.R.A. 623. A contract of employment for one year, 
the employment to commence on the day of making the 
contract, is not within the statute, but if the employ- 
ment is to begin on the day following the making of the 
contract, it is within the statute. Jonap v. Preger, 59 
Misc. 187, 110 N.Y.S. 483. So, too, a contract made in 
February, 1915, for six months, the service to begin 
the following October and end April 1, 1916, is within 
the statute. Franco v. Caruso, 158 N.Y.S. 751. 

Whether a partial or full performance of a contract 
for services, unenforceable because the services are not 
to be performed within a year, will remove the contract 
from the operation of the statute of frauds so that a 
recovery may be had at the contract price for services 
actually rendered, must be determined by consulting the 
authorities in the jurisdiction where the question arises, 
because the decisions are irreconcilable. The leading 
cases are found in the annotation to Diamond v. Jac- 
quith, L. R. A. 1916D, 884. The question arises only in 
actions to recover for services rendered, and not in ac- 
tions to recover for the breach of contracts. In an ac- 
tion to recover damages for the breach of a contract, 
the action is based not upon what has been done under 
the contract but upon the loss accruing from what has 
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not been done. The authorities are uniform in holding 
that a part performance of service under an oral con- 
tract not to be performed within a year does not take 
the contract out of the statute so that an action may be 
maintained for its breach. To hold otherwise would be 
a nullification of the statute. Baker v. Codding, 44 N.Y. 
St. Rep. 787, 18 N.Y.S. 159. An action may be main- 
tained on quantum meruit for services rendered. Hart- 
well V. Young, 67 Hun 472, 22 N.Y.S. 486, Fabian v. 
Wasatch Orchard Co. 41 Utah 404, 125 Pac. 860, L.R.A. 
1916D, 892. 

257. Agreement to Marry. The statute has no 
application to an agreement to marry. Therefore, an 
agreement to marry at a time not "within one year from 
the making thereof*' is not within the operation of the 
statute of frauds. Brick v. Gannor, 36 Hun 52. Contra, 
UUman v. Meyer, 10 Fed. 241. The ruling in Brick v. 
Gannor, supra, was approved in Nearing v. Van Fleet, 
151 N.Y. 643, 45 N.E. 1133. See note, L.R.A. 1915D, 
1190. 

258. Leases. In New York it has been held that the 
statute relating to contracts not to be performed within 
one year applies only to transactions respecting person- 
alty ; it has no application to contracts concerning or re- 
lating to land. Young v. Drake, 5 N.Y. 463, Ward v. 
Hasbrouck, 169 N.Y. 407, 62 N.E. 434. Therefore, in 
the absence of a statute, an oral lease for a longer term 
than one year is valid. The Real Property Law, sec- 
tion 259, however, provides that "A contract for the 
leasing for a longer period than one year * * * of 
any real property, or an interest therein, is void, unless 
the contract, or some note or memorandum thereof, ex- 
pressing the consideration, is in writing, subscribed by 
the lessor, or his lawfully authorized agent." 

A lease for a longer term than three years is a *'con- 
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veyance" and should be recorded. Real Property Law, 
sec. 290, sub. 3, Westchester Trust Co. v. Kelly, 102 
App. Div. 464, 92 N.Y.S. 482. 

Where a lease is for more than one year and is exe- 
cuted by an agent, his authority to execute the lease must 
be in writing. Davis Building Co. v. Schoenfeld, 158 
N.Y.S. 727. 

A parol lease for one year or for one year to begin in 
• f uturo is valid except in the City of New York. In the 
City of New York oral leases are now limited to one 
month. Laws of 1918, Chap. 303, sec. 1, Souhami v. 
Brownstone, 189 App. Div. 1, 177 N.Y.S. 726 (1919). 
But where a tenant under a written lease for one year 
holds over and pays rent to the landlord, a new lease 
for a year under the terms of the old lease is created 
by law, and not by the agreement of the 'parties, and is 
not affected by the Laws of 1918 (Chap. 303), provid- 
ing that an agreement for the occupation of real estate 
in the city of New York shall create a tenancy from 
month to month unless the duration of occupation shall 
be specified in writing. Souhami v. Brownstone, supra. 

259. Contract for Sale of Real Property. A con- 
tract for the sale of real property or an interest therein 
is void, unless the contract expressing the consideration 
is in writing and subscribed by the grantor or his duly 
authorized agent. Real Prop. Law, sec. 259. There- 
fore, an oral agreement to sell or to convey an estate or 
an interest in real property, other than a lease for a term 
not exceeding one year (one month in the city of New 
York) is void. WooUey v. Stewart, 222 N.Y. 347, Mc- 
Cammon v. Kaiser, 157 App. Div. 519, 142 N.Y.S. 721. 

260. Interest in Real Property. An interest in real 
property means some substantial interest in the land — an 
estate that may be conveyed or assigned — and not a re- 
mote or inappreciable interest. No interest attaches to 
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investigating title to land. A contract by which B agrees 
to find a purchaser for A's land at a certain price is not 
within the statute. Heyn v. Phillips, 37 Cal. 529, H. & 
W. 139. Contracts to encumber, i. e., mortgage the 
land, to convey in payment of services, to make a good 
title, or to warrant and defend title of a grantee, and 
to .release land or any interest therein, represent inter- 
ests in land which are unenforceable, unless the con- 
tracts representing them are in writing. Rent being an 
incident to the ownership of land, an assignment of rent 
must be in writing. King v. Kaiser, 3 Misc. 523, 23 
N.Y.S. 21. So, an assignment of the purchaser's in- 
terest under a real property contract is within the stat- 
ute. Flinner v. McVay, Z7 Mont. 306, 96 Pac. 340, 19 
L.R.A. (N.S.) 879 and note 

261. Sale of Standing Timber. Contracts for the 
sale of standing timber and of bark on standing trees 
are for the sale of an interest in land. Hirth v. Graham, 
50 Ohio St. 57, 19 L.R.A. 721, H. & W. 157, Green v. 
Armstrong, 1 Denio 550, Thomson v. Poor, 57 Hun 
285, 10 N.Y.S. 597. Contra, Leonard v. Medford, 85 
Md. 666, 37 Atl. 365, 37 L.R.A. 449. 

262. Contracts to Devise Contracts to devise 
property are within the statute. Banta v. Banta, 103 
App. Div. 172, 93 N.Y.S. 393, Lasher v. McDermott, 
173 App. Div. 79, 158 N.Y.S. 708. 

Partnership agreements to deal in real estate may 
be created by parol. Buckley v. Doig, 188 N.Y. 238, 80 
N.E. 913, Pounds v. Egbert, 117 App. Div. 756, 102 
N.Y.S. 1079. 

263. Manure. Manure belongs to the land. Middle- 
brook V. Corwin, 15 Wend. 170. This is true, not only 
as between landlord and tenant, but also as between 
vendor and vendee. Goodwich v. Jones, 2 Hill 142. 
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Contra, in Massachusetts. Strong v. Doyle, 110 Mass. 
92. 

264. Licenses and Easements. A mere license to 
enter upon or pass over the land of another is not within 
the statute. For a full discussion of the subject, see 
Wiseman v. Lucksinger, 84 N.Y. 41. But an easement 
in land is within the statute, and must be created by 
a written instrument. Nellis v. Munson, 108 N.Y. 453, 
15 N.E. 739. 

265. Agreement to Remove Building. A contract 
for the sale of a building to be demolished and removed 
from the land of the vendor is not a sale of an interest 
in real property. The contract operates as a construc- 
tive severance of the building from the land and the 
building is thereafter regarded as personal property. 
Melton V. Fullerton-Weaver Realty Co., 214 N.Y. 571, 
108 N.E. 849. In Long v. White, 42 Ohio St. 59, the 
court said : "In applying the statute of frauds, buildings 
are not classed with forest trees, but with growing crops, 
nursery trees, and fixtures attached to realty." 

266. Products of the Soil. It often becomes an 
important question whether the products of the soil are 
real property or personal property, since if they are 
treated as real property the contract is within the fourth 
section of the statute of frauds, while if considered as 
personal property the seventeenth section of the statute 
controls. All products of the soil are either 

a. Fructus industriales, or 

b. Fructus naturales. 

267. Fructus Industriales. Annual crops such as 
wheat, com, oats, potatoes, etc., raised by yearly labor 
and cultivation are, although unsevered from the soil, 
to be regarded as personal property and capable of being 
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sold by oral contract and this, too, without regard to 
whether the crops are growing or matured. Under no 
circumstances do they constitute an interest in land. 
Green v. Armstrong, 1 Denio 550, Whipple v. Foot, 2 
John. 418, 3 Am. Dec. 442, First National Bank v. Cagort 
& McGehee Co., 123 Ark. 605, 186 S.W. 86, L.R.A. 
1917C, 7, and note, p. 20. See note, 23 L.R.A. (N.S.) 
1218. A sale of a corn crop, although only a few 
inches high at the time of making the contract, was 
held, in Northern v. State, 1 Ind. 113, H. & W. 156, to 
be a sale of personal property. See, also. Sexton v. 
Breese, 135 N.Y. 387, 32 N.E. 133. 

268. Fructus Naturales. Natural productions of the 
earth are a part of the land and contracts for their sale 
constitute a sale of an interest in land. Matter of Cham- 
berlain, 140 N.Y. 390, 35 N.E. 602. To this class be- 
long growing trees, grass, fruit on the trees and hops* 
Fruit trees such as apple and peach trees do not require 
annual planting and cultivation ; likewise with grapes and 
hops. While it is true that they are cultivated, yet this 
is not necessary to their perennial production. Ross v. 
Cook, 81 Kan. 117, 80 Pac. 38. Hops were considered 
as personal property, in Frank v. Harrington, 36 Barb. 
415, because they were produced by annual cultivation, 
and the industry of the owner. But since' annual cul- 
tivation, though quite advisable to obtain a large yield, 
is unnecessary to produce the crop, the correctness of 
the decision seems questionable unless all distinctions 
between fructus industrials and fructus naturales are 
to be disregarded. Blackberry bushes are perennial, 
and from one planting yield successive crops. They grow 
wild, but like every other kind of fruit or berry, are 
improved by cultivation. The quantity and quality of 
the yield is largely dependent upon the amount of an- 
nual care expended upon them. The authorities are in 
conflict as to whether growing fruit on trees is a part 
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of the realty or is personal property. The weight of 
authority treats growing fruit on trees as personal prop- 
erty. Simmons v. Williford, 60 Fla. 359, 53 So. 452, 
Ann. Cases, 1912C, 736, Sparrow v. Pond, 49 Minn. 412, 
52 N.W. 36, 16 L.R.A. 103. By analogy it would seem 
that if a building which is a part of the realty becomes 
personalty, when sold to be removed by the vendee, fruit 
on trees or bushes, when sold to be picked by the pur- 
chaser, should also be treated as personal property. 
Melton V. FuUerton-Weaver Realty Co., 214 N.Y. 571, 
108 N.E. 849, State v. Fowler, 88 Md. 601, 42 Atl. 201, 42 
L.R.A. 849. 

269. Parol Reservation of Crops. The weight of 
authority supports the rule that it may be shown by parol 
that growing crops were reserved on a sale of land, al- 
though there may be no reservation clause in the deed, 
and this, too, notwithstanding the rule of the common 
law that growing crops pass by conveyance of the realty 
as appurtenant to the land, while the natural products 
of the soil must be reserved by a written agreement. 
The question is considered by many courts as one of 
evidence rather than one involving the statute of frauds. 
Cooper V. Kennedy, 86 Neb. 119, 124 N.W. 1131, 31 
L.R.A. (N.S.) 761, Grabow v. McCracken, 23 Okla. 
612, 102 Pac. 84, 23 L.R.A. (N.S.) 1218, 8 R.C.L. 372. 

The parol reservation of the crops may be shown as 
a part of the contract price or consideration of the deed. 
This theory seems to be sound and consistent with the 
doctrine of the parol evidence rule. Austin v. Sawyer, 
9 Cow. (N.Y.) 39. 

SALE OF GOODS OR CHOSES IN ACTION 

270. Section Seventeen — Statute of Frauds. The 

New York statute. Personal Property Law — Sales Act — 
sec. 85, provides that 
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"LA contract to sell or a sale of any goods or choses 
in action of the value of fifty dollars or upwards shall 
not be enforceable by action unless the buyer shall ac- 
cept part of the goods or choses in action so contracted 
to be sold or sold, and actually receive the same, or give 
something in earnest to bind the contract, or in part pay- 
ment, or unless some note or memorandum in writing of 
the contract or sale be signed by the party to be charged 
or his agent in that behalf." 

"2. The provisions of this section apply to every such 
contract or sale, notwithstanding that the goods may be 
intended to be delivered at some future time or may not 
at the time of such contract or sale be actually made, 
procured, or provided, or fit or ready for delivery, or 
some act may be requisite for the making or com- 
pleting thereof, or rendering the same fit for delivery; 
but if the goods are to be manufactured by the seller 
especially for the buyer and are not suitable for sale to 
'others in the ordinary course of the seller's business, 
the provisions of this section shall not apply." 

"3. There is an acceptance of goods within the mean- 
ing of this section when the buyer, either before or after 
delivery of the goods, expresses by words or conduct 
his assent to becoming the owner of those specific 
goods." 

271. Auction Sales. Personal Property Law, sec. 
31, sub. 6, provides that "If goods be sold at public auc- 
tion, and the auctioneer at the time of the sale, enters 
in a sale book, a memorandum specifying the nature and 
price of the property sold, the terms of the sale, the 
name of the purchaser, and the name of the person on 
whose account the sale was made, such memorandum is 
equivalent in effect to a note of the contract or sale, 
subscribed by the party to be charged therewith." 

Therefore, a contract for the sale of goods or choses 
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in action for the price of fifty dollars or more must be 
in writing, unless the buyer 

a. Accepts and receives a part of the goods ; or 

b. Pays part of the purchase price ; or 

c. Unless the sale is by auction. 

272. New York Statutory Provisions. The old Eng- 
lish statute is substantially re-enacted in the New York 
statutes. Its purpose is to guard against not only the 
dishonesty of the parties and the perjury of witnesses, 
but the misunderstanding and mistakes of honest men. 
If the contract is reduced to writing, this object is ef- 
fectually attained. Where this is omitted, the fact that 
the buyer has paid a part of the price, or the seller has 
delivered and the buyer has accepted a part or all of the 
property, furnishes unequivocal evidence of the existence 
of a contract of some kind between the buyer and the 
seller, although its terms and provisions must, after all, 
depend on the recollection of witnesses. Where the 
agreement is not in writing, the requirements of the 
statute can be satisfied only by something done, subse- 
quent to the sale, indicating the agreement of the par- 
ities. Shindler v. Houston, 1 N.Y. 261, 49 Am. I>ec. 316, 
Personal Prop. Law, sec. 85, sub. 3. 

273. Nature of Contract. The statutory provision 
relating to a ^'contract to sell or a sale of goods'* in- 
cludes agreements to sell property to be acquired later 
as well as contracts of sale of acquired property. The 
distinction between a contract to sell and a sale is that 
in the former no title passes to the buyer at the time of 
making the contract, while in the latter the title passes. 
Therefore, a contract to sell property to be acquired in 
the future is within the statute. While a delivery of a 
part of the property sold is effective to relieve the con- 
tract from the operation of the statute, the courts have 
refused to hold that the statute applies to goods of which 
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only a part may be delivered. For instance an animal is 
not susceptible of part delivery, yet the sale of a horse 
or a cow may be within the statute. Likewise the sale 
of goods not in esse or not owned by the seller and, there- 
fore, incapable of delivery at the time of sale, does not 
prevent the transaction from being within the opera- 
tion of the statute. R. & L. Co. v. Metz, 175 App. Div. 
276, 160 N.Y.S. 145, affirmed, 219 N.Y. 556. Franklin 
V. Maton Gold Min. Co., 158 Fed. 941, 16 L.R.A. (N.S.) 
381. 

274. Subject Matter of Sale. The English statute 
uses the phrase "goods, wares and merchandise." To 
settle a controversy as to whether a chose in action was 
within the statute the Sales Act uses the phrase "goods 
or choses in action." The term comprehends all kinds 
of corporeal movable property, incorporeal property, 
such as bills, notes, checks, bonds, stocks, assignment of 
claims, etc. Tompkins v. Sheehan, 158 N.Y. 617, 51 
N.E. 502, Greenwood v. Law, 55 N.J.L. 168, 26 Atl. 
134, 19 L.R.A. 688, H. & W. 164. 

275. Contract for Work and Labor. A contract for 
work and labor is not within the operation of the stat- 
ute. But where the contract was for the sale of goods 
not in existence at the time the agreement was made, 
but to be thereafter nianufactured or produced, it was 
long a controverted question whether the contract was 
for work and labor or for goods. 

The controversy resulted in adopting three distinct 
rules, known as the English, the Massachusetts, and the 
New York rules, which are fully considered in Cooke v. 
Millard, 65 N.Y. 352. The New York rule prior to the 
Sales Act of 1911 was that where the substance of the 
contract was work and labor to be done in converting 
raw materials into a liew and totally different article, al- 
though the transaction was to result in a sale, the con- 
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tract was not within the statute ; but if at the time of the 
agreement the article sold substantially existed in its 
ultimate form, even though acts remained to be done in 
finishing it, the agreement was a contract for a sale, and 
was within the statute. Under the former New York 
rule the goods sold should exist in substantially their 
ultimate form at the time of making the contract, or other- 
wise the contract was for work and labor. For instance, 
a contract to manufacture paper or to make a tent is one 
for work and labor. Parsons v. Loucks, 48 N.Y. 17, 
Higgins V. Murray, 73 N.Y. 252. But a contract for the 
sale of specific lumber which is to be cut and dressed 
by the seller, or for the sale of furniture to be covered 
or finished in a particular way, is within the statute be- 
cause the articles are in existence as subject matter of 
sale at the time of the formation of the contract. Cooke 
V. Millard, 65 N.Y. 352, Flint v. Corbitt, 6 Daly 429. 

276. Under the Present Statute. Under the Massa- 
chusetts rule "a contract for the sale of articles then 
existing, or such as the vendor in the ordinary course 
of his business manufactures or procures for the gen- 
eral market, whether on hand at the time or not, is a 
contract for the sale of goods, to which the statute ap- 
plies." Goodard v. Binney, 115 Mass. 450, H. & W. 
160. This rule was adopted in the Sales Act of Massa- 
chusetts and is continued in the Sales Act in New York. 
Under the present statute a contract of sale is within 
the operation of the statute even though the articles sold 
are not in existence at the time of making the contract. 
If they are to be manufactured thereafter and are suit- 
able for sale to others in the ordinary course of the 
seller's business, the contract is not for work and labor 
but is one of sale. Goldowitz v. Kupfer & Co., 80 Misc. 
487, 141 N.Y.S. 531. The Personal Property Law- 
Sales Act — section 85, sub. 2, provides : "The provisions 
of this section apply to every such contract or sale, not- 



Digitized by VjOOQiC 



Contracts Required to be In Writing. 219 

withstanding that the goods may be intended to be de- 
livered at some future time or may not at the time of 
such contract or sale be actually made, procured, or pro- 
vided, or fit or ready for delivery, or some act may be 
requisite for the making or completing thereof, or ren- 
dering the same fit for delivery; but if the goods are to 
be manufactured by the seller especially for the buyer 
and are not suitable for sale to others in the ordinary 
course of the seller's business, the provisions of this sec- 
tion shall not apply." For instance, a contract to assem- 
ble and install a soda-water fountain, with counter, base, 
and superstructure, of particular dimensions and special 
design, is one for work and labor, and not for the sale 
of goods, which the statute of frauds requires to be in 
writing. So, a contract for a suit of clothes to be made 
to one's measure out of cloth selected by the customer 
is not within the statute of frauds. The contract is not 
for the sale of cloth selected, but for a suit to be made 
especially for the customer, according to his size, and 
which is suitable only for him. Davis v. Blanchard, 138 
Misc. 202, Schneider v. Lezinsky, 162 N.Y.S. 769. Nor 
does the statute apply to a contract for a belt to be man- 
ufactured in a special manner, even though a third 
party, and not the vendor, is to manufacture it. Morse 
v. Cannaswacta Knitting Co., 154 App. Div. 351, 139 
N.Y.S. 634. For other illustrations, see note, 14 L.R.A. 
230. 

277. Amount or Value. To bring the transaction 
within the provisions of the statute the value of the 
property must be "fifty dollars or upwards." Where 
several articles are sold at the same time, though a sep- 
arate price is placed on each article, the transaction is 
generally regarded as a single sale, and if the aggregate 
value is fifty dollars or mor^ the transaction is brought 
within the operation of the statute. Allard v. Greasert, 
61 N.Y. 1. But the circumstances may be such as to 
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show an intent to make separate contracts. Aldrich v. 
Pyatt, 64 Barb. 391. 

278. Acceptance and Receipt. If the buyer accepts 
and receives a part of the goods, the contract is taken 
out of the statute and is valid, even though it is not in 
writing. Personal Prop. Law, sec. 85. 

Acceptance and receipt are distinct terms. There may 
be actual receipt without acceptance, and acceptance 
without receipt. "Superadded to the language of the 
contract there must be some act, amounting to a trans- 
fer of possession and acceptance by the buyer." Cross 
V. O'Donnell, 44 N.Y. 661, Shindler v. Houston, 1 N.Y. 
261, 49 Am. Dec. 316, Caulkins v. Hellman, 47 N.Y. 449. 
The New York view has been that "acceptance and re- 
ceipt under the statute of frauds are acts." But under 
the statute the acceptance may be by express words as 
well as by act or conduct. Personal Prop. Law, sec. 85, 
sub. 3. 

Delivery of goods subject to an examination is not 
sufficient to constitute an acceptance. The buyer must 
have an opportunity to make an examination and pro- 
noimce the goods satisfactory, or do some act showing 
his intention to accept them. Stone v. Browne, 68 N.Y. 
598. The receipt by the buyer may be, and often is, for 
the express purpose of seeing whether he will accept 
or not. Cooke v. Millard, 65 N.Y. 352, 368. 

279. Mutuality of Acceptance and Receipt. The 

design of the statute is that neither party can create the 
evidence which shall prove an oral contract as against 
the other. Both parties must participate in the accept- 
ance and receipt which takes the contract out of the 
statute. Accordingly, where the property is already in 
the purchaser's possession, his acts indicative of the 
transfer of the title cannot alone constitute acceptance 
and receipt within the meaning of the statute; as where 
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a person already in possession of law books which he 
claims to have purchased pastes his name labels thereon 
and assumes authority over them as his own. Young v. 
Ingalsbe, 208 N.Y. 503, 102 N.E. 590, Drake Hardware 
Co. V. Dewitt, 142 App. Div. 189, 126 N.Y.S. 868. The 
return of the goods after a proper acceptance and re- 
ceipt in no way affects the enforceability of the oral con- 
tract. Koster v. Koedding, 34 Misc. 765, 68 N.Y.S. 794. 

280. Time of Receipt and Acceptance. A delivery 
and acceptance of any part of the goods which are the 
subject of an oral contract of sale, and within the stat- 
ute of frauds, at any time subsequent to making the con- 
tract, takes it out of the statute, and makes valid the 
entire contract. McKnight v. Dunlop, 5 N.Y. 537, 55 
Am. Dec. 370, Jackson v. Tupper, 101 N.Y. 515, 5 N.E. 
65. But acts done after the commencement of an ac- 
tion to enforce the contract are inadmissible to prove an 
acceptance. Drake Hardware Co. v. Dewitt, 142 App. 
Div. 189, 126 N.Y.S. 868. 

281. Constructive or Symbolical Receipt and Ac- 
ceptance. The receipt and acceptance may be evi- 
denced by a symbolical act, such as a delivery and ac- 
ceptance of a bill of lading or a warehouse receipt. Rod- 
gers V. Phillips, 40 N.Y. 519. So, with bulky and pon- 
derous articles, it is not required that these should be 
manually delivered by the seller. Bowe v. Ellis, 3 Misc. 
92, 22 N.Y.S. 369. 

An acceptance of samples will satisfy the requirements 
of the statute where the samples are included in the bulk 
of sale. But if the samples are not treated by both par- 
ties as a part of the goods sold, the statute is not satis- 
fied. Richardson v. Smith, 101 Md. 15, 60 Atl. 612, 70 
L.R.A. 321 and note. 

282. Question of Fact. Whether the acts relied 
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upon are sufficient to constitute an acceptance and re- 
ceipt is a question of fact for the jury, but the question 
may be decided by the court when the facts are uncon- 
troverted. The act of the buyer in exercising control 
and ownership over the goods delivered to him may be so 
conclusive on the question of acceptance and receipt as to 
admit of no other inference. Stone v. Browning, 68 N.Y. 
598, Garfield v. Paris, 96 U.S. 557. 

283. Delivery to Common Carrier. A delivery to 
a common carrier is not sufficient to take the contract 
out of the statute, even though the vendee designates the 
carrier, provided the vendee gives to the carrier no other 
authority than to transport the goods. Rodgers v. Phil- 
lips, 40 N.Y. 519, Pierson v. Crooks, 115 N.Y. 539, 22 
N.E. 349. See Fein v. Weir, 129 App. Div. 299, 114 
N.Y.S. 426, affirmed, 199 N.Y. 540, United Hardware 
Furniture Co. v. Blue, 59 Fla. 419, 52 So. 364, 35 L.R.A. 
(N.S.) 1038 and note. But the vendee may give author- 
ity to the carrier to both "accept and receive," so as to 
comply with the statute. See Cross v. O'Donnell, 44 N. 
Y. 661, Wilcox Silver Plate Co. v. Green, 72 N. Y. 17. 

284. Part Payment— When. The old statute 
required part payment to be made "at the time" of the 
making of the contract of sale. The new statute changes 
the law by omitting the words "at the time." There- 
fore, a part payment made any time before an action is 
brought to enforce the contract is sufficient to take the 
contract out of the statute. Jackson v. Tupper, 101 
N.Y. 515, 5 N.E. 65. 

Taking the note of the purchaser does not constitute 
part payment. Combs v. Bateman, 10 Barb. 573. Nor 
does the buyer's own check operate as payment, and 
especially where payment is later stopped. Hessberg v. 
Welsh, 147 N.Y.S. 44. Even though payment is not 
stopped, if the payee subsequently returns the check. 
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the statute is not complied with. In Bates v. Dwinell, 
101 Neb. 712, 164 N.W. 722, the plaintiff agreed orally 
with the defendant to buy cattle and gave his check in 
full payment of the price. The defendant returned the 
check without presenting it for payment. The plaintiff 
sued to recover damages for breach of contract, con- 
tending that the statute of frauds had been complied 
with. , The court held that the statute had not been com- 
plied with as to making payment and that plaintiff should 
not be permitted to prove the oral agreement. Some 
authorities hold that a check is, of itself, some value 
and operates as part payment. McLure v. Sherman, 70 
Fed. 190. The better view would seem to be that a check, 
of itself, is of no value. Its only value is as a means 
of obtaining payment, rather than the absolute pa3maent 
that is required to satisfy the statute. Groomer v. Mc- 
Millan, 143 Mo. App. 612, 128 S.W. 285. Part payment 
however, may be made in property other than money. 
Personal Prop. Law, sec. 90. 

285. Auction Sales. The usual memorandum made 
in a sales book by the auctioneer or under his direction 
of goods sold at public auction is equivalent to a mem- 
orandum of a contract or sale subscribed by the party 
to be charged therewith. The sales book entry must dis- 
close ^a) nature of property, (b) price, (c) terms of 
sale, (d) name of purchaser, and (e) name of seller. 
Meyer v. Redmond, 205 N.Y. 478, 98 N.E. 906, 41 L.R. 
A. (N.S.) 675. 

NOTE OR MEMORANDUM 

286. Form Required. The form of the note or 
memorandum that is required to satisfy the statute of 
frauds is wholly immaterial. The memorandum may con- 
sist of several writings. Telegrams, or letters and tele- 
grams will constitute a sufficient writing imder the stat- 
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ute of frauds where taken together they disclose all the 
necessary elements of a contract. Trevor v. Wood, 36 
N.Y. 307, 93 Am. Dec. 511, Peck v. Vandemark, 99 N. 
Y. 30, 1 N.E. 41, Brewer v. Horst-Lachmund Co., 127 
Cal. 643, 50 L.R.A. 240 and note. A case illustrating 
the insufficiency of letters to constitute a contract within 
the statute is Poel v. Brunswick-Blake-CoUender Co., 216 
N.Y. 310, 110 N.E. 619. Where the contract consists 
of several writings, telegrams, letters, etc., they must not 
only contain the substance of a complete agreement, but 
must also refer one to the other. Parol evidence is not 
admissible to connect the various writings or to supply 
material terms of the contract. The writings must show 
on their face what the whole agreement was. Field v. 
Kieser, 77 Misc. 105, 135 N.Y.S. 1094, H. & W. 116, 
Wilson V. Lewiston Mill Co., 150 N.Y. 314, 44 N.E. 
959, J. Spencer Turner Co. v. Robinson, 55 Misc. 280, 
105 N.Y.S. 98. See, also, Evans v. Pelta, 146 App. Div, 
749,131 N.Y.S. 411. 

287. Contents of Memorandum. The memorandum 
must contain: 

a. Description of subject matter so that if not 
specifically named it may be identified. Tallman v. 
Franklin, 14 N.Y. 584, Evans v. Pelta, 146 App. Div. 
749, 131 N.Y.S. 411. 

b: Names of parties or description of them. Mentz 
v. Newwitter, 122 N.Y. 491, 25 N.E. 1044, 11 L.R.A. 97. 

c. A statement of the consideration. Seymour v. 
Warren, 179 N.Y. 1, 71 N.E. 260. Real Prop. Law, 
sec. 259. 

d. Terms of the agreement, Evans v. Pelta, 146 
App. Div. 749, 131 N.Y.S. 411, Brauer v. Oceanic Steam 
Nav. Co., 178 N.Y. 339, 70 N.E. 863. 

e. Must be "subscribed" by the party (defendant) 
to be charged therewith. It is not necessary that the 
memorandum should be subscribed by both parties. Since 
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the memorandum is not the contract but only evidence 
of it, subscribing the memorandum by only one of the 
parties is not evidence of lack of mutuality. There may 
be mutuality of agreement without mutuality as to the 
remedy or evidence of the agreement. It follows, there- 
fore, that when the memorandum is subscribed by only 
one of the parties it is not enforceable against the one 
who did not subscribe. For instance, ' an action can- 
not be maintained on a contract by the seller against 
the buyer of goods, where the seller signed but the buyer 
did not. Levitt v. Sliman, 137 N.Y.S. 904, Justice v. 
Land, 42 N.Y. 493, Houser v. Hobart, 22 Idaho 735, 127 
Pac. 997, 43 L.R.A. (N.S.) 410, Bird v. Munroe, 66 
Me. 337, H. & W. 107. 

The contracts of the fourth section of the English 
statute of frauds, now embodied in the Personal Prop. 
Law, sec. 31, and Real Prop. Law, sec. 259, must be 
"subscribed." Contracts falling within the Decedent 
Estate Law, sec. 113, and the seventeenth section of the 
English Statute of Frauds, now contained in Personal 
Property Law, Sales Act, sec. 85, may be "signed." To 
subscribe a writing the signature must be written at the 
physical end thereof. James v. Patten, 6 N.Y. 9, 55 
Am. Dec. 376, Coe v. Tough, 116 N.Y. 277, 22 N.E. 
550. In "signing" an instrument the signature may be 
placed "either at the top, in the middle, or at the bottom," 
provided it was placed thereon by the party himself or 
his agent for the purpose of authenticating the instru- 
ment. Clason V. Bailey, 14 John. 484, H. & W. 118, 
Doughty V. Manhattan Brass Co., 101 N.Y. 644, 4 N.E. 
747. The "signing" may be done by the adoption of a 
printed signature. Goldowitz v. Kupfer, 80 Misc. 487, 
141 N.Y.S. 531. But a printed signature is insufficient 
to constitute a subscription. Subscribing means a manual 
writing of one's name. Vielie v. Osgood, 8 Barb. 130. 

288. Illustrating Brevity of Form. The following 
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instrument was held to be a suflScient writing under the 

statute of frauds: 

"Setauket, N.Y., Feb. 14, 1901. 
Received from Thomas N. Bayles two hundred and 
twenty-five dollars for locust at Oakwood. 

Selah B. Strong." 
Bayles v. Strong, 104 App. Div. 153, 93 N.Y.S. 346, 
affirmed, 185 N.Y. 582. 

289. When Agreement May be Signed. The agree- 
ment may be signed at any time after the contract is 
concluded and before action is brought. Mentz v. New- 
witter, 122 N.Y. 491, 25 N.E. 1044, Bird v. Munroe, 66 
Me. 337, H. & W. 107. 

290. Effect of Non-Compliance with Statute. A 

failure to comply with the statute does not render the 
contract void, but merely unenforceable. The statute en- 
acts a rule of evidence and requires that the contract, 
if it is within the statute, must be proved by a writing. 
Witnesses cannot take the place of the note or memo- 
randum. Warth V. Kastriner, 120 App. Div. 480, 104 
N.Y.S. 1056, Bird v. Munroe, 66 Me. 337, H. & W. 107. 

Where a statute expressly declares a contract to be 
"void," it is void for all intents and purposes. But since 
our statutes were taken from the English Statute of 
Frauds, which provides that certain oral contracts are 
merely unenforceable, our courts now hold that notwith- 
standing the express declarations of our statutes render- 
ing certain oral contracts void, they are regarded as 
only unenforceable. 

Whether an oral agreement which is within the stat- 
ute of frauds is merely "unenforceable" or "void" has 
been a question of much controversy in the earlier cases 
in New York. In Dung v. Parker, 52 N.Y. 496, the 
court says: "A contract void by the statute is void for 
all purposes. It confers no right and creates no obli- 
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gation as between the parties to it; and no claim can 
be founded upon it as against third persons." But in 
Crane v. Powell, 139 N.Y. 379, 34 N.E. 911, the court 
held that verbal contracts within the statute of frauds 
may be enforced, providing the defendant does not spe- 
cifically plead the statute. The court said : "The statute 
of frauds does not prohibit the making of any agree- 
ment in any way that the parties may see fit nor render 
them illegal or immoral if not made in some particular 
way. It simply requires that certain agreements must 
be proved by a writing. It introduced a new rule of 
evidence in certain cases without condemning as illegal 
any contract that was legal before." See, also. Bean v. 
FHnt, 204 N.Y. 153, at p. 162, 97 N.E. 490. In Banta 
V. Banta, 84 App. Div. 138, 82 N.Y.S. 113, it was held 
to be error, where the statute of frauds was not pleaded 
as a defense to dismiss the complaint on the ground that 
the contract was void by reason of the statute. There- 
fore, it may be said that, notwithstanding the use of the 
term "void" in the statute, an oral contract within the 
statute is not void, but merely unenforceable, at the elec- 
tion of the party against whom it is sought to be enforced. 
Sanger v. French, 157 N.Y. 213, 51 N.E. 979. 

291. Pleading Statute of Frauds as Defense. Where 
one seeks to enforce a contract that is within the statute 
of frauds he need not allege in his complaint a compli- 
ance with the statute, but if the defendant desires to avail 
himself of the benefit of the statute, he must plead it 
as a defense. Where the complaint sets out a contract 
void under the statute of frauds, the defendant may 
either demur or answer. If he answers, expressly plead- 
ing the statute, he may move for judgment on the plead- 
ings at the opening of the trial. Seamans v. Barensteen, 
180 N.Y. 333, 73 N.E. 105. But where the complaint 
does not disclose whether the contract is oral or written, 
the defendant must plead the statute in order to avail 
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himself of the objection. If the objection is not taken 
by demurrer or answer, the defendant will be deemed to 
have waived it. Crane v. Powell, 139 N.Y. 379, 34 N.E. 
911, Matthews v. Matthews, 154 N.Y. 288, 48 N.E. 531. 

292. Effect of Part Performance of Employment 
Contracts. A part performance of an oral contract of 
employment within the statute of frauds does not take 
it out of the statute, either for the purpose of suing for 
a breach of the contract or for the purpose of suing at 
the contract price for services actually rendered. Wahl 
V. Barnum, 116 N.Y. 87, 22 N.E. 280. See, also, note 
in L.R.A. 1916D, 884. Although a party cannot recover 
on an oral contract which is void because it cannot be 
performed within a year, recovery may be had for ser- 
vices rendered thereunder on a quantum meruit. It has 
been said : "A party who refuses to go on with an agree- 
ment void by the statute of frauds, after having derived 
a benefit from part performance, must pay for what he 
has received." Lockwood v. Barnes, 3 Hill 128, 38 Am. 
Dec. 620, Hartwell v. Young, 67 Hun 472, 22 N.Y.S. 
486, Thatcher v. New York W. & B. Ry. Co., 76 Misc. 
60, 136 N.Y.S. 342. 

293. Effect of Part Performance of Contracts 
Relating to Land. A part performance of an oral con- 
tract for the conveyance of land, void by the statute of 
frauds, may be sufficient to give a court of equity juris- 
diction. But the payment of the purchase money is not 
such a performance as will bring the oral contract with- 
in the equity rule, since a recovery in an action at law 
would fully indemnify the party by whom the pur- 
chase price was paid. Where, however, the purchaser 
takes possession and makes improvements of a perman- 
ent and substantial nature, relying upon the oral con- 
tract, he will be entitled to enforce the contract in equity. 
McKinley v. Hessen, 202 N.Y. 24, 95 N.E. 32, Milhol- 
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land V. Payne, 169 App. Div. 712, 155 N.Y.S. 773, Gross 
V. Gorsch, 124 App. Div. 834, 109 N.Y.S. 234. 

Where the services are rendered by the purchaser un- 
der a void oral agreement and are not of such a character 
as will entitle him to specific performance of the con- 
tract, nevertheless, he may maintain an action to recover 
the value of such service on a quantum meruit. Graham 
V. Graham, 134 App. Div. 777, 119 N.Y.S. 1013. 
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PROBLEMS FOR REVIEW. 

1. A made an oral agreement with B not to carry on trade 
in New York City for ten years. Is the contract binding? 

2. A sold his farm, "Blackacre," to B, reserving, by an 
oral agreement, the right to remove, within thirty days, the 
cord-wood in the woods, five hundred shocks of corn, ten 
loads of manure and forty rods of a new rail fence. B refuses 
to allow A to perform according to the agreement. What are 
his rights? 

3. A, on November 1st, and in the presence of two wit- 
nesses, makes an oral agreement to employ B for one year and 
also to lease to B a house for one year for dwelling purposes. 
The term of employment and lease is to begin December 1st 
following. Is the agreement binding? 

4. A young lady, about to attend a ball, desired to borrow 
a diamond necklace from a jeweller. The jeweller hesitated, 
and A, who was standing near, said, "Let her have it, and 
I will be responsible for its safe return by her." The jeweller 
then let her have the necklace, which was never returned, 
and upon suit, A set up the statute of frauds. Is it a good 
defense? 

5. A subscribed orally for a certain work, to be delivered 
in monthly parts and to be completed in two years. At the 
end of six months A refused to take any more parts, and the 
publishing firm, having tendered the monthly parts, sued him 
at the end of the two years for the price. A defended under 
the statute, claiming that the work was not to be completed 
within one year. Is it a good defense? 

6. A makes an oral agreement with B to manufacture and 
deliver at B*s place of business in Albany 15,000 lbs. of book 
paper (thereafter to be manufactured at the contractor's mill), 
at fifteen cents a pound, to be paid for on delivery. B brings 
an action for breach of contract. Should he succeed? Why? 

7. A owes B a debt of $500 which has been outlawed. In 
the presence of five witnesses, A said to B, "On March 1, 
1902, I will pay you the $500." What remedies has B? 
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8. A and B are appointed administrators, on condition t\iat 
they file the usual bond with a surety. A applied to C to sign 
the bond, and upon his oral guaranty to save C from all loss, 
C signed. C had to pay $1,000 for a default of B as aid- 
ministrator, and brings action against A on the guaranty. A 
pleads the statute of frauds. Is the defense good? 

9. Plaintiff, a widow, entered into an ante-nuptial contract 
with defendamt's testator, by which, in consideration of her 
promise to marry him, he agreed to give her by will one-half 
of his estate. The marriage was consummated, (a) Is such 
a promise within the statute of frauds? (b) If so, and there 
is no special writing, but the terms of this agreement are de- 
terminable from the correspondence of the parties, would such 
a writing be sufficient? 

10. A sold and delivered to B personal property valued at 
$500. The agreement does not comply with the statute of 
frauds. B refuses payment. Has A a remedy? 

11. A works for B for one month upder an oral contract 
of employment for two years. Can A recover on quantum 
meruit for work done? 

12. A enters into an oral agreement with B, by which B 
agrees to clear a certain wood lot within eighteen months. 
B works eight months, and is discharged, without cause, by A, 
who claims that their contract is void under the statute of 
frauds. What are the rights of the parties? 

13. A hired B by oral contract to make four carriages for 
$400, to be finished and delivered in six months. B is to do 
the work and also to furnish the materials, the carriages to be 
made as A has directed. B does not perform. Is the contract 
within the statute of frau-ds? 

14. A was engaged in the grocery business, and sold out his 
store, good will and fixtures to B, and, as a part of the 
transaction, promised not to carry on the grocery business 

again, A moved to another city and opened a grocery store. 
B brought an action against him for breach of his contract, 
and prayed for an injunction restraining A from continu- 
ing the business. Should the injunction be granted? 

15. A contracted with B to work for B for one year for 
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$120. He worked ten months under this contract and then, 
wilfully and without cause, quit the service of B. A then 
sued B upon a quantum meruit for the reasonable value of his 
services for the ten months he had worked. Should he suc- 
ceed? 

16. A owes B $100. C says to B: "If you will release A, 
I will be responsible for the debt." B, thereupon, orally 
promises C to release A, and informs A that he is released. 
B thereafter demands payment of the debt from C, but is 
refused. B then sues C for the amount. Defense, statute of 
frauds. Is this a good defense? Booth v. Eighmie, 60 
N.Y. 238. 

17. A promised, in writing, and under seal, to pay B $500, 
two months after the date of the instrument. There was 
evidence that, at the time of delivering the instrument, A in- 
tended the payment to be a gift. There was no evidence of 
a consideration for the promise. When the time for payment 
arrived, A refused to pay, and was sued by B upon the in- 
strument. Defense, no consideration. In the jurisdiction 
where the case arose there was a statute which said that, in 
executory instruments, a seal shall afford only presumptive 
evidence of consideration. Is this a good defense? 

18. A, the owner of a steamboat, procured of B a patented 
device for use on the boat, agreeing to pay a royalty of $100 
per year for the use of the device during the life of the patent. 
In case the boat was lost at sea no royalties were to be paid 
thereafter. The patent had ten years to run and the agree- 
ment was oral. A paid yearly for three years and then de- 
clined to pay further. B brings suit. Should he succeed? 
Why? 

19. Plaintiff wrote defendant at Detroit asking the terms 
on which he would be willing to sell 20 shares of Michigan 
Savings Bank stock. Defendant replied by letter: "I would 
not sell for less than $154 net at this time." Immediately on 
receipt of this letter plaintiff notified defendant by telephone 
that he would pay $154 net. Defendant answered by tele- 
phone that he accepted the offer and would send on the stock, 
but did not do so and refused to deliver the stock on demand. 
Plaintiff brings suit. Should he succeed? Why? See note. 
51 L.R.A. (N.S.), 398. 

20. Plaintiff made an oral contract to cut and saw into 
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logs the trees on 350 acres of defendant's land, for defendant's 
saw mill "as fast as defendant should need the logs for use in 
his mill." The mill running at its ordinary capacity would 
require three or four years to work the logs up and it was 
not the intention or understanding of the parties that the 
contract was to be performed within a year. All the wood 
might have been cut within a year. Was the contract void 
under the statute of frauds? 

Plaintiff had cut part of the logs when defendant refused 
to allow plaintiff to complete the contract. Is part perform- 
ance of a contract sufficient to take the contract out of the 
statute of frauds where entire performance is not expected 
to be made within a year? See White v. Fitts, 102 Me. 240, 
66 Atl. D. 533, 15 L.R.A. (N.S.) 313. 

21. In order to induce A, B and C to give a musical fes- 
tival, and in expectation of increased' patronage therefrom, 
the O. G. Railroad Company guaranteed to A, B and C the 
payment of the expenses of such festival. The festival was 
not a success, and cost A, B and C $1,000. Can they recover? 

22. A made a contract with B to purchase land of B. A 
paid $50 on account as earnest money. He now seeks to re- 
cover this amount upon the ground that the contract was not 
sufficiently expressed in writing to satisfy the statute of 
frauds, because A had not signed it. B has made a tender of 
performance. Is A entitled to the return of the money paid? 
123 App. Div. 1. 

23. A made an oral agreement with B whereby A conveyed 
certain real property to B, the latter agreeing to manage and 
dispose of such property and after reimbursing himself to pay 
to C a debt which A owes C, and return the balance to A. B 
has enjoyed the benefits of the oral agreement, but refuses to 
pay C upon the ground that C's debt is outlawed by the stat- 
ute of limitations (which is a fact), and that the agreement is 
void under the statute of frauds. Can C succeed in a suit 
against B? 114 App. Div. 640. 

24. A made an oral contract with B to convey to B certain 
lands. B paid in cash part of the consideration. Can B en- 
force the contract, or is it void under the statute of frauds? 
169 App. Div. 713. 

25. Action to recover upon an oral contract for the sale of 
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articles thereafter to be manufactured and delivered. The 
said contract did not provide that it should be performed with- 
in one year from its making, neither was it provided that it 
should not be performed within one year. Nothing whatever 
was said as to time. The right to recover under this contract 
was resisted on two grounds. State these grounds and dis- 
cuss their sufficiency. 118 N.Y. 586, 593. 

26. A and B entered into an oral agreement, by which A 
leased to B certain premises for four months, from the first 
day of January, 1893, to the first day of May, 1893, with an 
option for an extension thereof for a period not exceeding 
three years. B contends that the agreement is void because 
it is "a contract for the leasing for a longer period than one 
year'*, and, therefore, should be in writing. Is B*s contention 
correct? 169 N.Y. 407, 419. 

27. Plaintiff wrote defendant regarding the renewal of 
plaintiff's lease of defendant's premises. The defendant wrote 
to plaintiff in reply as follows: "I have written to C regard- 
ing the building, and you can take it up with him". C is de- 
fendant's agent and has the premises in charge. Defendant 
thereafter wrote C stating, "If R (the plaintiff) cares to stay 
at the price quoted, $4,000 for the second floor for one year,, 
and $5,000 for two years more, I should be pleased to retain 
him." A day or two afterwards C met R and C read to R this 
extract from defendant's letter. Thereupon R agreed to said 
terms. Can defendant be compelled to execute the renewal 
lease? 175 App Div. 84. 

28. A made an oral agreement with B by which A, who 
was earning a substantial sum each week from the sale of 
a certain newspaper, was to discontinue such sale, and B was 
to pay A a certain weekly sum so long as A abstained from 
such sale. B was the publisher of a rival newspaper. A sues 
B to recover damages for a breach of this agreement, and B 
defends upon the ground that it is void because it is not to 
be performed within one year, and also that it lacks mutuality. 
Who should succeed? 164 App. Div. 126. 

29. A and B entered into an agreement in writing, but which 
they did not sign. By its terms the defendant, B, promised 
to pay the plaintiff, A, a certain commission on all goods the 
latter could procure to be sent to B for sale for one year be- 
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ginning December 1, 1888, either party having the privilege 
of terminating the contract by notice in June, 188^. The 
agreement in question was made on November 27, 1888. It 
was terminated by defendant in June, 1889, under the option. 
Plaintiff sued defendant to recover commissions earned prior 
to termination of contract. Defendant disclaims liability up- 
on the ground that the contract is void under the statute of 
frauds. Is defendant's position legally correct? 134 N.Y. 69. 

30. Plaintiff begins an action on the following instrument 
signed by defendant: "I hereby agree to pay X a bill of $200 
against Y between now and Tuesday next week." X is the 
plaintiff. This instrument was executed and delivered upon 
the promise of X to discontinue an action then pending 
against Y and to extend the time of payment of the debt then 
owing to X from Y. No advantage or benefit whatever 
passed to defendant. Plaintiff contends that the instrument 
contains an original promise on the part of defendant, while 
defendant claims his promise was to answer for the debt, de- 
fault or miscarriage of Y, and that said instrument, moreover, 
fails to set forth material parts of the contract, which was 
executory to both parties. Who should prevail in this action ? 
62 App. Div. 514. 

31. Plaintiff sues to recover for services under an ex- 
press contract, which contract was not to be performed 
within one year from the time it was made. The plaintiff 
has been ready and willing to perform, but defendant has 
repudiated the contract or refused to perform it. Can 
plaintiff succeed? Would your answer be the same if plain- 
tiff sued on quantum meruit, and why? Id Misc. 60. 

32. A marries B on the faith of his oral ante-nuptial 
agreement to make a will in her favor, which B subsequent- 
ly does. Afterwards B made other testamentary dispo- 
sition of the same property. B dies, and A sues the bene- 
ficiaries under the second will. The beneficiaries contend 
that this agreement is void under the statute of frauds 
because it is ante-nuptial in its character and should be in 
writing. A claims that she should recover, because the con- 
tract has been fully executed. Should A succeed? 169 App. 
Div. 802. 
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CHAPTER XIV. 

THE OPERATION OF CONTRACT. 

294. Limits of the Contractual Relation. The limits 
of the contractural relation embrace three points for con- 
sideration : 

1. The power to impose liabilities or confer rights 
upon persons not parties to the contract. 

2. The assignment of rights and liabilities arising 
under a contract. 

3. The operation and effect of joint and several con- 
tracts. 

IMPOSING LIABILITIES UPON THIRD 
PERSONS. 

295. General Rule. As one of the essential ele- 
ments of a contract is consent, it necessarily follows that 
liabilities, based upon contract, cannot be imposed upon 
a person without his consent. A and B cannot, by con- 
tract, impose liabilities upon C. A cannot make B his 
debtor, by paying B's debts without his consent. Nor 
will the acceptance of goods or services by a third party 
impose upon him an obligation to pay for them, where 
there was no intention to enter into legal relations with 
the party furnishing them. Boston Ice Co. v. Potter, 
123 Mass. 28, Huffcut's Anson 273, 294, Crumish's Ad- 
ministrator V. Central Improvement Co., 38 W.Va. 390, 
H.&W. 458. 

296. Contract May Impose Duty Upon Third Per- 
son. While a contract cannot impose a contractual 
obligation upon third persons, yet a contract imposes a 
duty upon third persons not to interfere with its perform- 
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ance. This duty is imposed upon all the world. There- 
fore, where one maliciously interferes with a contract be- 
tween two parties and induces one of them to break his 
contract to the injury of the other, an actionable wrong is 
committed. This doctrine is supported by the English and 
Massachusetts authorities. Ltunley v. Gye, 2 El. & Bl. 
216, Wheeler-Stenzel Co. v. American Window Glass 
Co., 202 Mass. 471, 89 N.E. 28, L.R.A. 1915F, 1076 and 
note. 

297. New York Rule. The New York rule is that 
an action will not lie against one who causes a breach of 
contract, unless he acts fraudulently or is guilty of mis- 
representations and these false representations must in- 
duce the party in default to act against his will or con- 
trary to his purpose by coercion or deception. The fraud- 
ulent representations may consist of a false statement of 
the vendee's ability to pay, or that he has failed, or ab- 
sconded, or no longer desires to perform the contract. 
That this is the true doctrine, seems to follow from the 
very nature of a contract. A contract does not create a 
property right like a jus in rem. When a contract is 
made, the only security contemplated is the liabili^ of 
the promisor. 

Freedom of contract and competition can be attained 
only by allowing parties to outbid one another. If A 
agrees to sell property to B, C, at any time before title 
passes, may induce A to sell to him, thus depriving B of 
the property ; and in the absence of fraudulent practices, 
C incurs no liability to B. A alone is liable to B for 
breach of contract. Rice v. Manley, 66 N.Y. 82, Benton 
V. Pratt, 2 Wend. 385,20 Am. Dec. 623, Ashley v. Dixon, 
48 N.Y. 430, Chambers v. Baldwin, 91 Ky. 121, 15 S.W. 
57, 11 L.R.A. 545, Swain v. Johnson, 151 N.C. 93, 65 S.E. 
619,28L.R.A. (N.S.) 615. 

298. Inducing Breach of Marriage Contracts. There 
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is no liability on the part of a third person for inducing 
the breach of a marriage contract, even though the act 
was done maliciously and wrongfully and accomplished 
by means of threats and false representations. For in- 
stance, an affianced husband has no right of action against 
a third person for maliciously debauching and seducing 
his affianced wife, alienating her affections, and interfer- 
ing with the marriage contract. No reason is assigned why 
a different rule should be applied to marriage contracts 
than is appHed to other contracts. Davis v. Condit, 124 
Minn. 365, 144 N.W. 1089, 50 L.R.A. (N.S.) 142, Ro- 
man v. Hall, (Neb.) 165 N.W. 881, L.R.A. 1918C, 1195. 



299. Inducing Breach of Employment Contracts. 

Many authorities hold that an action will lie against one 
who, regardless of the means employed, causes a breach 
of an employment contract. Walker v. Cronin, 107 Mass. 
555, Old Dominion S.S. Co. v. McKenna, 30 Fed. 48, 
Thacker Coal & Coke Co. v. Burke, (W.Va.) 53 S.E. 
161, 5 L.R.A. (N.S.) 1091 and note. But in New York 
the rule that is applied to contracts generally is applied 
to emj)loyment contracts, and, therefore, an action cannot 
be maintained by showing that the defendant acted merely 
maliciously, but it must appear that he used unlawful 
means, as threats, falsehoods, deception, etc., to induce 
the breach of contract. National Protective Ass'n v. 
Cumming, 170 N.Y. 315, Park & Sons Co. v. National 
Druggists' Ass'n, 175 N.Y. 1, 62 L.A.R. 673, 694, De 
Long v. Behrman Co., 148 App. Div. 37, 131 N.Y.S. 1083. 

CONFERRING RIGHTS ON THIRD PERSONS. 

300. General Rule. As a general rule a person can- 
not acquire rights under a contract to which he is not a 
party. This rule is strictly followed in England. Huff- 
cufs Anson 277, Seaver v. Ransom, 224 N.Y. 233,237. 
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301. American Doctrine. In most of the American 
states a third person may acquire rights under a contract 
to which he is not a party. Huffcut's Anson 277, Seaver 
V. Ransom, 224 N.Y. 233, 237. 

302. Massachusetts Rule. Massachusetts follows the 
English rule. In Exchange Bank v. Rice, 107 Mass. 37, 
the court said : "The general rule of law is that a person 
who is not a party to a simple contract, and from whom 
no consideration moves, cannot sue on the contract ; and, 
consequently, that a promise made by one person to an- 
other for the benefit of a third person, who is a stranger 
to the consideration, will not support an action by the 
latter." See, also, Borden v. Boardman, 157 Mass. 410, 
H.&W. 461. 

The same doctrine, with some difference as to the 
exceptions, prevails in Michigan, North Carolina, Con- 
necticut, Pennsylvania and Vermont. St. Louis Second 
National Bank v. Missouri Grand Lodge, F. & A. M., 98 
U.S. 123, Adams v. Kuehn, 119 Pa. St. 76, H. & W. 462. 

303. New York Rule. The New York rule, which 
is followed by most of the states, is that a third person, 
not a party to contract made by others for his benefit, 
may enforce the contract subject to the following limita- 
tions : 

a. The contracting parties must have intended that 
the third person should receive the benefit of the con- 
tract. 

b. The promisee at the time the contract was made, 
must have been under a legal or equitable obligation to 
the person for whose benefit the promise was made. 

These limitations on the right of a third person to sue 
on a contract made for his benefit arose out of the case 
of Lawrence v. Fox, 20 N.Y. 268. In this case one Holly 
loaned Fox $300, stating at the time that he owed Law- 
rence that same amount for money borrowed of him, and 
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had agreed to pay it to him the next day. Fox accord- 
ingly promised Holly to pay his debt to Lawrence at that 
time. Lawrence, who did not know of the agreement 
when made, now sues Fox for the money, the original 
debtor. Holly, having failed. The defendant. Fox, moves 
for a non-suit on the ground, among others, that Law- 
rence was not a party to the contract and that his only 
obligation was to Holly, and that there was no privity be- 
tween plaintiff and defendant. The court ruled that Law- 
rence could maintain the actiori and held, subject to the 
two limitations above named, that neither privity of con- 
tract between the promisor and the party claiming the 
benefit, nor consideration moving from the third person 
is essential to support an action. But a mere stranger to 
a contract between others, in which one of the parties 
promises to do something for the benefit of such stranger, 
there being no consideration from the stranger and no 
duty or obligation owing him on the part of the promisee, 
cannot recover upon it. A mere direction by A to B to 
deliver to C money or property belonging to A in B's 
possession, gives no right of action in C. Lawrence v. 
Fox, 20 N.Y. 268, H. & W. 468. 

The limitations placed upon the doctrine of Lawrence 
V. Fox. supra, are well set forth in Vrooman v. Turner, 
69 N.Y. 280, as follows : "To give a third party who may 
derive a benefit from the performance of the promise 
an action, there must be, first, an intent by the promisee 
to secure some benefit to the third party; and, second, 
some privity between the two, the promisee and the party 
to be benefited, and some obligation or duty owing from 
the former to the latter which would give him a legal or 
equitable claim to the benefit of the promise or an equiva- 
lent from him personally. 

"It is true there need be no privity between the prom- 
isor and the party claiming the benefit of the undertaking, 
neither is it necessary that the latter should be privy to 
the consideration of the promise, but it does not follow 
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that a mere Volunteer can avail himself of it. A legal 
obligation or duty of the promisee to him will so connect 
him with the transaction as to be a substitute for any 
privity with the promisor, or the consideration of the 
promise, the obligation of the promisee furnishing an evi- 
dence of the intent of the latter to benefit him, and creat- 
ing a privity by substitution with the promisor. A mere 
stranger cannot intervene and claim by action the bene- 
fit of a contract between other parties. There must be 
either a new consideration or some prior right or claim 
against one of the contracting parties by which he has a 
legal interest in the performance of the agreement." 

304. Benefit of Third Party. To give a third party 
a right of action, it must appear that the contract was 
made for his benefit. "It is not sufficient that the per- 
formance of the promise may benefit the third person. It 
must have been entered into for his benefit, or at least 
such benefit must be the direct result of performance, 
and so within the contemplation of the parties." Durn- 
herr v. Rau, 135 N.Y. 219, 32 N.E. 49, H. & W. 483. 

The right of a property owner to maintain an action 
against a water company for failure to supply sufficient 
water for fire purposes, as required by its contract with 
the municipality, is denied by the great weight of au- 
thority. The interest of the property owner is regarded 
as indirect and his benefit as only incidental and this, too, 
notwithstanding the fact that the compensation for the 
water supply is furnished through special property taxes, 
by the individual property owners. German Alliance In- 
surance Co. V. Home Water Supply Co., 226 U.S. 220, 
H. & W. 487, Smith v. Great South Bay Water Co., 82 
App. Div. 427, 81 N.Y.S. 812. Although a contract be- 
tween a mimicipal corporation and a water company for 
an adequate water supply for the extinguishment of fires, 
etc., is not for the direct benefit of the property owner, 
yet a contract between such corporations, fixing the rate 
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at which consiuners shall be supplied, is for the benefit of 
the consumer, and he may sue to enjoin the collection 
of a higher rate than stipulated in the contract between 
the company and the city. Pond v. New Rochelle Water 
Co., 183 N.Y. 330, 76 N.E. 211, 1 L.R.A. (N.S.) 961. 
See, also, Smyth v. City of New York, 203 N.Y. 106, 96 
N.E. 409, H.&W. 475. 

305. Obligation or Duty Owing by Promisee to 
Third Party. The second limitation placed on the rule 
giving a third party a right to enforce a contract made for 
his benefit is that the relation of debtor and creditor must 
exist between the promisee and the third party, or there 
must be some other legal or equitable duty owing by 
the promisee to such third party. Dunherr v. Rau, 135 
N.Y. 219, 32 N.E. 49, H.&W. 483, Wait v. Wilson, 
86 App. Div. 485, 83 N.Y.S. 834. 

The difficulty in applying this limitation laid down in 
Lawrence v. Fox, supra, arises where there is apparently 
no legal obligation but only a duty owing by the promisee 
to the beneficiary. What must be the nature of this duty? 
Is a moral duty sufficient to satisfy the requirements of 
the New York rule ? Undoubtedly the family relationship 
may be relied upon as furnishing the duty or obligation 
which must exist between the promisee and beneficiary. 
Todd V. Weber, 95 N.Y. 181. In Buchanan v. Tilden, 
158 N.Y. 109, 52 N.E. 724, 44 L.R.A. 170, the court 
held that a moral duty existing between a husband and 
wife was sufficient to give the wife a right of action on 
a contract of a third person with her husband to pay her 
certain moneys in the event of success in contesting a 
will. See, also, DeCicco v. Schweizer, 221 N.Y. 431, 
117 N.E. 807. The recent case of Seaver v. Ransom, 224 
N.Y. 233, however, virtually permits recovery by any sole 
beneficiary and disregards completely the restrictions im- 
posed by former cases. In this case after the husband 
drew up his wife's will she expressed her dissatisfaction 
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with it in that the plaintiff, her niece, was not amply 
provided for. The husband thereupon promised that if 
his wife would sign the will as it stood, he would leave 
the niece enough in his will to make up the difference, 
and the wife accordingly executed the instrument. After 
the husband's death it was discovered that his will in 
no way provided for the niece. The court held that the 
niece could recover on the promise. 

306. Recapitulation — Right of Beneficiary to Sue. 

The right of a beneficiary to sue on contracts made for 
his benefit is confined 

(a) "To cases where there is a pecuniary obliga- 
tion running from the promisee to the beneficiary ;" 

(b) "To cases where the contract is made for the 
benefit of the wife, affianced wife, or child of a party to 
the contract;" 

(c) "To public contract cases where the municipality 
seeks to protect its inhabitants by covenants for their 
benefits ;" 

(d) "To cases where, at the request of a party to 
the contract, the promise runs directly to the beneficiary 
although he does not furnish the consideration." Seaver 
V. Ransom, 224 N.Y. 233. 

This case is illustrative of the progress of the ideals 
of equity in modifying the rigid rules of the common law 
as promulgated in the earlier cases. The right of a third 
party to sue on a contract made for his benefit would now 
seem to rest on the justice and merits of each particular 
case rather than on the strict limitations as established 
in Lawrence v. Fox, supra. 

307. Applications of the Rule. Mortgages. The rule 
finds frequent application in cases where a land-owner 
who is liable to a mortgagee of the land for the mortgage 
debt sells the land, and the grantee assumes and agrees 
to pay the mortgage. It is held that the mortgagee 
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may sue the new owner on the promise made for his 
benefit. Burr v. Beers, 24 N.Y. 178, Wager v. Link, 
134 N.Y. 122, 31 N.E. 213. But if the land-owner is 
not personally liable to the mortgagee, the grantee is not 
liable on his promise, because the grantor, in such a case, 
does not owe the mortgagee any duty or obligation. 
Vrooman v. Turner, 69 N.Y. 280. 

Partnership. Where an incoming partner promises 
an outgoing partner, whose interest he has purchased, 
to assume the existing partnership debts, the creditors 
of the old firm may sue on the promise. Lehow v. Simon- 
ton, 3 Col. 346, H. & W. 463, Claflin v. Ostrom, 54 N.Y, 
581, Hannigan v. Allen, 127 N.Y. 639, 27 N.E. 402. But 
a promise to pay one-half or other fractional part of 
the debts cannot be enforced, because no single cred- 
itor can show that it was made for his benefit. Wheat 
V. Rice, 97 N.Y. 296, Serviss v. McDonnell, 107 N.Y. 
260, 14 N.E. 314. 

Where a contract is made for the benefit of a corpora- 
tion thereafter to be formed, it may be adopted by the 
corporation. Whitney v. Wyman, 101 U.S. 392. 

Bailments. Persons entitled to receive the subject- 
matter of the bailment from the bailee have a right of 
action against him for detaining the property, nothwith- 
standing that they are not parties to the contract. 5 Cyc. 
211. 



308. Where Agent Acts for Undisclosed Principal. 
Contracts made by an agent for an undisclosed principal 
are to be distinguished from contracts made for the ben- 
efit of a third person. An agent is the representative of the 
principal, and the promise of the other party, in reality, 
is made to him. Lawrence v. Fox, 20 N.Y. 268. 

Assignments. The rule that one who is not a party 
to a contract can maintain suit thereon only when it is 
made for his benefit does not apply to prevent suit by 
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the assignee of an assignable contract. Merritt v. Book- 
lover's Library, 89 A.D. 454, 85 N.Y.S. 797. 

309. Sealed Instruments. The right of a third 
party to sue on a contract made for his benefit applies 
to promises under seal, as well as to simple contracts. 
Henricus v. Englert, 137 N.Y. 488, 33 N.E. 550, Gifford 
V. Corrigan, 117 N.Y. 257, 22 N.E. 756, 6 L.R.A. 610. 
Contra, in many jurisdictions. 

310. Adopted By Third Party. After the third party 
has adopted, or has acted, in some manner, upon the con- 
tract made for his benefit, the promisee and promisor 
cannot avoid the contract. Gifford v. Corrigan, 117 N.Y. 
257, 22 N.E. 756, 6 L.R.A. 610. But it may be avoided 
any time before the third party elects to look exclusively 
to the promisor. Wood v. Moriarity, 15 R.I. 518, 
H.&W. 465. 

311. EfiFect Upon Promisee's Rights. In many cases 
the promisee has been denied the right to sue on the 
promise made to him for the benefit of another. Miller 
v. Winchell, 70 N.Y. 437, Ayers v. Dixon, 78 N.Y. 318. 
But there are instances in which a great injustice might 
be done if the promisee were not allowed to sue. That 
he has this right was held, in Meyer v. Hartman, 72 
111. 442, and in Baldwin v. Emery, 89 Me. 496. 
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CHAPTER XV. 

ASSIGNMENT OF CONTRACTUAL RIGHTS 
AND INTERESTS. 

312. Assignment of Choses in Action. It was an 
established rule of the common law that choses in action 
except those within the law merchant could not be as- 
signed. Their assignment was prohibited because it was 
a rule of the early common law that a man could not 
assign that which he did not have in his possession, and to 
allow him to make over to a stranger his right of action 
would enable the rich and more powerful to work op- 
pression upon the lower classes, and thus violate the 
rules of champerty and maintenance. Thallhimer v. 
Brinckerhoff, 3 Cowen 623. But the early limitations of 
the common law against the assignability of choses in ac- 
tion were soon modified by the common law courts them- 
selves and still more extensively by the equity courts until 
the principle has been established that practically all 
matters and rights arising ex contractu, including rights 
of action for breaches of contract and contracts to pay 
money, are assignable unless there is something in the 
terms which manifests a contrary intention. The change 
is due largely to statutes which may be divided into two 
classes, one class consisting of statutes providing that 
choses in action may be transferred ; and the other class 
providing that an action must be brought in the name of 
the real party in interest. The American Bonding Co. v. 
Baltimore, etc., 124 Fed. 866, H.&W. 502, Atlantic & 
North Carolina Railroad Co. v. Atlantic & North Caro- 
lina Co., 147 N.C. 368, 61 S.E. 185, 23 L.R.A. (N.S.) 
223. Where the parties to the contract expressly stipulate 
that the contract shall not be assigned, such stipulation 
will be recognized and enforced by the courts, and a 
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statute which, in general terms, makes contracts or other 
demands assignable does not have the effect of nullify- 
ing stipulations which the parties themselves may make 
on the subject. Lockerby v. Amon, 64 Wash. 24, 116 
Pac. 463, 35 L.R.A. (N.S.) 1064 and note, LaRue v. 
Groezinger, 84 Cal. 281, 24 Pac. 42. 

313. When Assignee May Sue. At common law an 
assignee could not sue in his own name. He must sue, 
if at all, in the name of his assignor to his own use. Jes- 
sel V. Williamsburgh Insurance Co., 3 Hill 88, H. & W. 
512. But now, by statute, an assignee may sue in his 
own name. The Code of Civil Procedure, section 1909, 
provides : "Where a claim or demand can be transferred, 
the transfer thereof passes an interest, which the trans- 
feree may enforce by an action or special proceeding, or 
interpose as a defence or coimter-claim, in his own name, 
as the transferor might have done; subject to any defence 
or counter-claim, existing against the transferor, before 
notice of the transfer, or against the transferee. But this 
section does not apply, where the rights or liabilities of 
a party to a claim or demand, which is transferred, are 
regulated by special provision of law; nor does it vary 
the rights or liabilities of a party to a negotiable instru- 
ment, which is transferred." Allen 1. Brown, 44 N.Y. 228, 
H. & W. 518. 

314. What Claims or Demands May Be Assigned 
by Statute. The Code of Civil Procedure, sec. 1910, 
provides that any claim or demand may be transferred, 
except in the following cases : 

1. Where it is to recover damages for a personal in- 
jury, or for a breach of promise to marry. 

2. Where it is founded upon a grant, which is made 
void by a statute of the State ; or upon a claim to or in- 
terest in real property, a grant of which, by the trans- 
feror, would be void by such a statute. 
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3. Where a transfer thereof is expressly forbidden by 
a statute of the State, or of the United States, or would 
contravene public policy. 

315. Assignment of Choses in Action for Tort. 

Mere personal torts which die with the party and do not 
survive to his personal representatives are not capable 
of passing by assignment. Personal injury claims that are 
not assignable include libel, slander, criminal conversa- 
tion, seduction, malicious prosecution, assault, battery, 
false imprisonment or other actionable injury to the per- 
son of either the plaintiff or another. Code of Civil 
Procedure, section 3343, sub. 9, Hunt v. Conrad, 47 Minn. 
557, 50 N.W. 614, 14 L.R.A. 512 and note. North Chica- 
go St. R. Co. V. Ackley, 171 111. 100, 49 N.E. 222, 44 
L.R.A. 177 and note. See 2 R.C.L. 610. 

The Code provisions contemplate the assignment of 
contracts for the payment of money, and not contracts 
for the performance of some act or duty. Claims arising 
from injuries strictly personal, whether arising from tort 
or contract, are not assignable, but a right of action for 
injuries affecting the estate, rather than the person, is 
assignable. McKee v. Judd, 12 N.Y. 625. 

Illustrations showing what may be assigned: Claims 
for services rendered ; for prize money ; for bounty ; for 
money lost at play, or betting ; for open or running ac- 
counts; for injuries affecting estates rather than persons; 
for loss of property destroyed by a railroad company; 
for conversion and claims against common carriers. Wolff 
V. Rausch, 22 Misc. 108, 48 N.Y.S. 716. Action for deceit 
is not for a personal injury and, therefore, is assignable. 
Keeler v. Dunham, 114 App. Div. 94, 99 N.Y.S. 669. 

316. Assignment of Salaries and Fees of Public 
Officers. It is generally held that the salary or fees 
of public officers, before they are earned, cannot be as- 
signed. The assignment of such funds before they are 
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due is forbidden under public policy as impairing the 
efficiency of public service. This limitation upon the as- 
signment of salaries applies to all public officers. Bowery 
National Bank v. Wilson, 122 N.Y. 478, 25 N.E. 855, 
9 L.R.A. 706, Walker v. City of New York, 72 Misc. 97, 
129 N.Y.S. 1059. 

317. Equities and Defenses Between Original Par- 
ties The assignee of a chose in action takes it sub- 
ject to all defenses against it in the hands of the assignor 
not only at the time of assignment but also up to the time 
notice thereof is given to the debtor. But he does not 
take the assignment subject to subsequent equities in 
favor of the debtor. Siebert v. Dimn, 157 App. Div. 387, 
142 N.Y.S. 253. The assignee acquires the same but no 
greater rights than his assignor had. Code of Civil Pro., 
sec. 1909. French v. Stevenson, 57 Hun 585, 10 N.Y.S. 
386, Merchants' Bank v. Weill, 163 N.Y. 486, 57 N.E. 
749. An unmatured debt existing at the time of the as- 
signment cannot be set off as a counterclaim. Roberts v. 
Carter, 38 N.Y. 107. 

For counterclaims, see Code of Civil Pro., sees. 501 
and 502. Also Tallman v. Hoey, 89 N.Y. 537, H. & W. 
521. 

318. Notice of Assignment. The assignment is com- 
plete as between the assignor and the assignee, with- 
out notice to the debtor or person liable, but it will not 
operate as against the debtor until he has received notice 
of it. If, for instance, a mortgage is assigned by the 
mortgagee, and the mortgagor, subsequent to the assign- 
ment and without notice, settles a part of or the whole 
debt by making payment to the mortgagee, the payment 
IS good as against subsequent claims by the assignee. 
The recording of an assignment of a mortgage is not, 
in itself, a notice of such assignment to a mortgagor, his 
heirs or personal representatives, that will invalidate a 
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payment made by either of them to the mortgagee. Real 
Property Law, sec. 324, Van Keuren v. Corkins, 66 N.Y, 
77 y Barnes v. Long Island Real Estate Exchange and In- 
vestment Co., 88 App. Div. 83, 84 N.Y.S. 951, Muir v. 
Schenck, 3 Hill 228, 38 Am. Dec. 633, H. & W. 525. No 
special form of notice of an assignment is required. A 
demand by the assignee for pa)rment is a sufficient notice, 
and a delay in making such a demand is immaterial if no 
equity arose between the debtor and the assignor before 
notice or demand for payment. But in order to protect 
his rights under an assignment, the first duty of the as- 
signee is to give notice to the debtor. Danvers v. Lugar, 
30 Misc. 98, 61 N.Y.S. 778, Crosby v. Kropf, 33 App. 
Div. 446, 54 N.Y.S. 76. 

The consent of the debtor is not essential to the crea- 
tion of an obligation on his part to the assignee. If the 
rule were otherwise it would be a practical denial of the 
assignability of choses in action, because the right to as- 
sign would depend entirely on the will of the debtor. 

319. Notice of Assignment of Salary. The Personal 
Property Law, section 42, provides that any person who 
shall make to an employee a loan on account of future 
wages on an assignment or note covering such a loan 
shall not collect or attach the same while in possession 
or control of the employer, unless within three days after 
"the execution of such assignment or notes and liie mak- 
ing of such loan or loans", a copy of "such agreement or 
assignment or notes under which the claim is made" is 
filed with the employer. Thompson v. Gimbel Brothers, 
145 App. Div. 436, 129 N.Y.S. 1025, affirmed, 207 N.Y. 
659. 

The defense of usury is personal to the borrower, and 
is not available to an employer. Thompson v. Interbor- 
ough Rapid Transit Co., 49 Misc. 102, 96 N.Y.S. 416. 

320. Notice of Assignment of Non-Negotiable and 
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Negotiable Paper, The requirements as to notice 
apply to the assignment of non-negotiable paper. A fail- 
ure to give notice is at the peril of losing the debt, either 
by new defenses arising between the assignor and the 
debtor (maker), or by a payment by the debtor to the as- 
signor. If a negotiable instrument is assigned instead of 
negotiated, there arises the same necessity of giving no- 
tice as in the case of non-negotiable instruments. The 
transfer of a negotiable note drawn to the order of the 
payee without the payee's indorsement constitutes an as- 
signment thereof, and not a negotiation. Shaw v. Rail- 
road Co., 101 U.S. 557, H.&W. 526, Goshen National 
Bank v. Bingham, 118 N.Y. 349, 23 N.E. 180, 7 L.R.A. 
595, H.&W. 531. 

321. Consideration Not Necessary, A consideration 
is not necessary to support the assignment as against the 
debtor. The defendant cannot show that the assignment 
was made without consideration, since an assignment may 
be made as a gratuity. Deach v. Perry, 53 Hun 638, 6 
N.Y.S. 940, Guy v. Craighead, 6 App. Div. 463, 39 N.Y.S. 
688. 

322. Liability of Assignor. The assignor makes no 
implied warranty that the debt will be paid, and has no 
greater liability than the seller of chattels generally. 2 
R.C.L. 626. 

323. Priority of Titles. In New York equitable 
titles have priority according to time. The one prior in 
time will be protected. "As between different assignees 
of a chose in action by express assignment from the 
same person, the one prior in point of time will be pro- 
tected, although he has given no notice of such assign- 
ment to either the subsequent assignee or the debtor." 
The contrary rule prevails in the United States and many 
state courts. Fortunato v. Patten, 147 N.Y. 277, 41 N.E. 
572, Williams v. Ingersoll, 89 N.Y. 508. 
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324. Assignment of Whole Fund. The rule that 
the creditor shall not be permitted to split up his cause 
of action into many actions without the assent of his 
debtor does not find favor in New York. In this state 
the debt or obligation may be divided and assigned to 
various persons. The objection that to allow an assign- 
ment of part of an entire claim might subject the debtor 
to several actions to enforce a single obligation has little 
force under our system of practice, which requires all 
parties in interest to be joined as parties to the action. 
Risley v. Phenix Bank, etc., 83 N.Y. 318, Code of Civil 
Pro., sec. 447, Whittemore v. J. L. & S. O. Co., 124 
N.Y. 565. 

A check drawn in the ordinary form for the payment 
of money does not constitute an assignment of the fund 
against which it is drawn. Glennan v. Rochester Trust 
& Safe Deposit Co., 209 N.Y. 12, 102 N.E. 537, 52 L.R.A. 
(N.S.) 302. 

.325. Form of Assignment. In New York no formal- 
ity is required to perfect the assignment. It may rest in 
parol, as well as in writing. Risley v. Phenix Bank, etc., 
83 N.Y. 318, Riker v. Curtis, 17 Misc. 134. Where there 
is no written assignment it becomes a question of fact 
whether or not there was a transfer. Riker v. Curtis, 
supra. 

326. Recording — Filing Assignments. In the ab- 
sence of a specific statutory requirement, an assignment 
of a chose in action need not be recorded in order to be 
valid. Bates v. Salt Springs National Bank, 157 N.Y. 
322, 51 N.E. 1033. But in accordance with the Lien Law, 
section 15, an assignment of a contract for labor and ma- 
terials for the improvement of real property must be filled 
in the office of the county clerk. If not so filed, the as- 
signment is void. Williams Engineering & Contracting 
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Co. V. City of New York, 175 App. Div. 571, 162 N.Y.S. 
381. 

327. Assignment of Liabilities. A person cannot 
assign his liabilities under a contract. A debtor cannot 
drop out and substitute another so as to escape an existing 
liability. 

A contract for the sale and delivery of lead ore by a 
mining company to persons conducting a smelter, the ore 
to be assayed after delivery and the price to be. ascer- 
tained and subsequently paid according to the result of 
the assay, was held to be not assignable by the vendees 
to a smelting company, since the mining company could 
not be compelled to accept the liability of a smelting com- 
pany as a substitute for the liability of those with whom 
it contracted. Arkansas Valley Smelting Co. v. Belden 
Mining Co., 127 U.S. 379, H. & W. 499. But by nova- 
tion, a party may assign his liability. This, in reality, 
is a rescission by agreement of the old contract and a 
substitution of a new one in which the same acts are to 
be performed by different parties. Huffcut's Anson 290, 
Heaton v. Angier, 7 N.H. 397, H. & W. 510. 

328. Assignability of Executory Contracts. The 
rule as to the assignabiUty of executory contracts is stated 
by the New York Court of Appeals as follows: "The 
general rule is that an executory contract not necessarily 
personal in its character, which can, consistent with the 
rights and interests of the adverse party, be sufficiently 
executed by the assignee, is assignable in the absence of 
agreement in the contract." Quinn v. Whitney, 204 N.Y. 
363, 97 N.E. 724. However, if a contract involves a per- 
sonal liability, — a relation of personal confidence, — or 
calls for the skill or experience of one of the parties, it is 
not assignable. The real question to be considered, there- 
fore, is whether a given contract comes within the prin- 
ciples thus stated. This is not always an easy matter to 
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determine. New York Bank Note Co. v. The Hamilton 
Bank Note Co. and Kidder Press Co., 180 N.Y. 280, 73 
N.E. 48, H. & W. 507. Cases within the rule that con- 
tracts involving a personal confidence cannot be assigned 
are New York Bank Note Co. v. The Hamilton Bank 
Note Co. and Kidder Press Co., 180 N.Y. 280, 73 N.E. 
48, H. & W. 507, and Arkansas Valley Smelting Co. v. 
Belden Mining Co., 127 U.S. 379, H. & W. 499. 

329. Assignment of Contracts for Sale of Goods. 

Contracts to sell and deliver goods for a fixed price, 
payable in cash on delivery, in which the owner would 
receive the price at the time of parting with his property, 
are assignable. In such instances the rights of the seller 
could not be affected by the question whether or not the 
price was paid by the person with whom he originally con- 
tracted or by his assignee. Sears v. Conover, 3 Keyes 
113, 4 Abbott (N. Y. App.) 179, Tyler v. Barrows, 6 
Robertson (N.Y.) 104. So, too, a seller may assign his 
right to receive payment for the goods sold and delivered. 
Schwab V. Oatman, 129 App. Div. 274, 113 N.Y.S. 910, 
affirmed, 198 N.Y. 545. 

In New York, even though goods are to be sold on 
credit, a purchaser may assign his contract of purchase. 
The purchaser's right to assign is based upon his con- 
tinued contractual liability to the seller after the assign- 
ment and hence the seller's rights are in no way jeopard- 
ized by the assignment. Rochester Lantern Co. v. Stiles 
& Parker Press Co., 135 N.Y. 209, 31 N.E. 1018. H. & W. 
504. In Liberty Wall Paper Co. v. Stoner Wall Paper 
Co., 59 App. Div. 353, 69 N.Y.S. 355, affirmed, 170 N.Y. 
582, the contract provided for the sale of paper hangings 
on thirty days' credit. The court holding the contract 
was assignable by the purchaser (Stoner), said: "The 
contract is not a personal one in the sense that Stoner 
was bound to perform in person. Stoner had a right 
to assign the contract, or in case of his death his execu- 
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tors or administrators would have succeeded to his rights 
and liabilities under the contract. The obligations of 
Stoner under the contract could have been discharged by 
^ny one. If the assignment was made without the consent 
of the plaintiff, the obligations of the contract would still 
have rested upon Stoner, and resort could have been 
had to him for the fulfillment of the contract if the same 
had not been carried out and discharged by his assignee." 
The seller, however, could not assign the contract of 
sale and thereby impose upon the buyer the duty to accept 
paper hangings manufactured by one other than the seller. 
In such cases the contract is usually classified as a per- 
sonal contract. There is a distinction between a buyer's 
and a seller's right to assign. Where, for instance, the 
seller is to manufacture the goods, there is usually the 
personal or human element involved, and this personal 
equation may be of the utmost importance to the par- 
ties; but the personal element is wholly lacking on the 
part of the buyer where his only duty is to make pay- 
ment for the goods purchased. Boston Ice Co. v. Potter, 
123 Mass. 28, H. & W. 278. 

330. Contracts Not Involving Personal Confidence. 
Executory contracts to perform a particular work, as 
distinguished from contracts for personal services, such 
as a contract to dig a trench, or to make an excavation 
for a cellar, or to cut cordwood, are assignable. In 
Janvey v. Loketz, 122 App. Div. 411, 106 N.Y.S. 690, 
it was held that a contract for painting, decorating, white- 
washing, and wall papering involved no personal confi- 
dential relation, and no exceptional personal skill or 
Icnowledge, and was, therefore, assignable. Devlin v. 
New York, 63 N.Y. 8. 

331. Assignment of Contracts in Restraint of Trade. 
A contract whereby a vendor agrees not to engage in 

a certain business within designated territory for a cer- 
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tain period of time is assignable by the vendee, and when 
the business is sold by the vendee the purchaser may 
enforce the obligation. Francisco v. Smith, 143 N.Y. 
488, 38 N.E. 980. 

332. Assignment of Building Contracts. While 
there are authorities that support the view that build- 
ing contracts are assignable, the weight of authority is 
against the right of the contractor to assign. This class 
of contracts would seem to involve the personal con- 
fidence rule. The knowledge, experience, or pecuniary 
ability of the contractor is usually the inducement to, and 
the essence of, the contract. Johnson v. Vickers, 159 
Wis. 145, 120 N.W. 837, 21 L.R.A. (N.S.) 359 and note. 

333. Agreement Not to Assign. The parties may 
prohibit the assignment of a contract by agreement and 
this, too, irrespective of the nature of the contract. In 
Devlin v. New York, 63 N.Y. 8, the court said : "Parties 
may, in terms, prohibit the assignment of any contract, 
and declare that neither personal representatives nor as- 
signees shall succeed to any right in virtue of it, or be 
bound by its obligations." A right which is contracted 
away is no longer a right to be asserted by the contractor. 
Barringer v. Bes Line Construction Co., 23 Okla. 131, 99 
Pac. 775, 21 L.R.A. (N.S.) 597. 

334. Recapitulation of Non-Assignable Contracts. 
Generally speaking, all contracts are assignable except 
those within the three following classes: (a) personal 
contracts; (b) contracts containing a provision against 
assignments; (c) contracts forbidden by statute to be 
assigned. 3 Page, Contracts, p. 1936. 

335. Assignment by Operation of Law. Rules of 
law may operate to transfer rights and liabilities arising 
under a contract from one person to another. Com- 
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mon law rules operate to transfer these rights and lia^ 
bilities in the following cases : 

1. Upon conveyance of real estate. 

2. Upon marriage. 

3. Upon death. 

336. Assignments of Obligations Upon the Trans- 
fer of Interests in Land. Covenants Affecting Lease- 
hold Interests. All covenants which touch or concern 
the thing demised, — that is, the land, — are said to run 
with the land and are binding upon the assignee of the 
covenantor and may be enforced by the assignee of the 
covenantee, even though not expressly made to run ta^ 
"his assigns." Such covenants relate to the enjoyment, 
or title, or possession of the land, and so may be said ta 
be made for the land, or to its advantage, and the law re- 
quires that there shall exist between the contracting par- 
ties and between those as to whom the question arises 
a "privity of estate," a "mutual or successive relation- 
ship to the same rights of property." Belonging to this 
class are covenants to pay rent; to repair; not to carry 
on a particular trade on the premises ; to renew ; to pay 
taxes ; to surrender at the end of the term with improve- 
ments; of title (until breach) and of quiet enjoyment. 
Stewart v. Long Island R. Co., 102 N.Y. 601, 8 N.E. 
200, Post V. Kearney, 2 N.Y. 394, 51 Am. Dec. 303. The 
mere intention of the parties to the covenant that it shall 
run with the land, as shown by the use of the word "as- 
signs" or otherwise, will not cause it to do so if it does 
not touch or concern the land. Sebald v. Mulholland, 155 
N.Y. 455, Crawford v. Krollpfeiflfer, 195 N.Y. 185, 88 
N.E. 29. Even though a covenant touch or concern the 
land, if it Concerns likewise a thing which is not in exist- 
ence at the time of the demise, but which is to be built 
or created thereafter, the covenant wll not bind assigns, 
unless they are expressly mentioned. Spencer's Case, 5r 
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Coke 16, Tallman v* Coffin, 4 N.Y. 134, Coffin v. Tall- 
man, 8 N.Y. 463, Real Property Law, sec. 223. 

All covenants that do not touch or concern the land 
are personal or collateral and do not pass to the assignee. 
Among this class are covenants to pay a certain sum to 
a stranger; that lessor will not build or keep any house 
for the sale of intoxicating liquor within- a certain dis- 
tance of the premises ; not to maintain a competing busi- 
ness within a certain distance of the premises. Dolph v. 
White, 12 N.Y. 296. 

336a. Covenants Affecting Freehold Estates. In 
deeds of conveyance of real property, the covenants that 
touch or concern the land involved — that relate to its 
enjoyment, or title, or possession — are ordinarily entered 
into by parties in privity with each other, since one suc- 
ceeds to the interests of tlie other; and these covenants, 
when not broken at the time of the transfer, uniformly 
run with the land and are binding upon and enure to the 
benefit of assignees. Belonging to this class are covenants 
against nuisances ; against encumbrances ; for further as- 
surance; for quiet enjo)nnent, and of warranty. Geisz- 
ler V. DeGraaf, 166 N.Y. 339, 59 N.E. 993, Mygott v. 
Coe, 147 N.Y. 456, 42 N.E. 17, Olmstead v. Rawson, 188 
N.Y. 517, 81 N.E. 456. Covenants of seisin and of right 
to convey do not run with the land, and so, do not pass 
to subsequent grantors. Mygott v. Coe, 124 N.Y. 212, 26 
N.E. 611. 

336b. Assignment of Contractual Obligation Upon 
lylarriage. At common law, a wife's rights and liabil- 
ities were assigned by marriage to the husband. But by 
statute, in New York and many other states, no assign- 
ment is thus effected by marriage. No rights to the wife's 
property are acquired by marriage, and the husband 
becomes liable for his wife's debts only when he acquires 
property of his wife by antenuptial contract, and he is 
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then liable only to the extent of the property thus ac- 
quired. Domestic Relations Law, sees. 50, 54, 57. 

336c. Assignment of Contractual Obligations by 
Death. Death passes to the executor or administrator 
of the deceased all rights of action affecting the per- 
sonal estate of the deceased; also all liabilities charge- 
able upon it. This does not include 

1. Contracts depending upon the personal skill or 
services of the deceased; 

2. Contracts, the breach of which involves a purely 
personal loss. 

Covenants which are attached to leasehold estates pass, 
as to benefit and liability, with the personalty to the per- 
sonal representatives; while covenants affecting freehold 
estates, such as covenants for title in a conveyance of 
freehold property, pass to the heir or devisee of the realty. 
Where one contracts to build upon his own land a house 
for another and dies before the building is completed, 
his executor is bound to perform the contract. If the land 
descends to the heirs, the covenants still remain in force. 
Chamberlain v. Dunlop, 126 N.Y. 45. 

A contract of guaranty survives the death of the guar- 
antor. Kernochan v. Murray, 111 N.Y. 306. 

Contracts for personal service expire with the death 
of either party to the contract. Thus, an apprentice- 
ship contract is terminated by the death of the master, 
and no claim to the services of the apprentice survives 
to the executor. Lacy v. Getman, 119 N.Y. 109, 23 N.E. 
452, 6 L.R.A. 728. "Contracts for personal services re- 
quiring skill, which can only be performed by the person 
named, are held not of absolute obligation under all cir- 
cumstances, but subject to the implied condition that 
the person designated shall be able to perform. When a 
lawyer dies before he has prosecuted to a judgment or 
settlement a litigation which he has undertaken to con- 
duct for a certain compensation, his contract is at an end. 
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and the compensation agreed upon cannot be recovered 
by his representative under the agreement because he did 
not, and his representatives cannot, carry out his agree- 
ment. The extent of the recovery permitted his repre- 
sentative is the full reasonable value of the services ren- 
dered under the contract, not exceeding, however, the 
sum or the rate fixed by it." The above quotation is 
taken from Sargent v. McLeod, 209 N.Y. 360, 103 N.E. 
164. So, also, where the loss resulting from the breach 
of a contract is personal, no right of action survives or 
is conferred upon the personal representatives. Thus, 
an executor was non-suited in an action for breach of 
promise to marry his testatrix, the promise having been 
broken during her life, as the breach of contract was not 
shown to have resulted in damage to her personal estate. 
Wade V. Kalbfleisch, 58 N.Y. 282. 
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CHAPTER XVI. 

SEVERAL, JOINT AND JOINT AND SEVERAL 
CONTRACTS. 

337. Classification. With relation to the number 
of parties involved, a contract may be classified as 
follows : 

1. One promisor and one promisee; 

2. Two or more promisors and one promisee ; 

3. One promisor and two or more promisees; 

4. Two or more promisors and two or more promi- 
sees. 

338. One Promisor and One Promisee. Contracts 
having one promisor and one promisee need no special 
consideration, for this is the normal case of contracts. 

339. Two or More Independent Promisors. Where 
the contract contains two or more independent promises, 
each promise is to be treated as if the document was the 
separate promise of each. For instance, such expressions 
as, **we promise each to pay," or "we promise to pay 
the amount set opposite our respective names,'* — as in 
contracts of subscriptions, where the promisors are sev- 
erally liable, — the promisee must sue each for his pro- 
portion of the indebtedness. Tibbits v. Percy, 24 Barb. 
39, Cornish & Co. v. West, 82 Minn. 107, 52 L.R.A. 355. 
For illustrative cases, see note, 22 L.R.A. 80. 

340. Joint Promisors. Where the obligation is 
undertaken by two or more persons it is said to be a 
joint contract. Rosenzweig v. McCaffrey, 28 Misc. 485, 
59 N.Y.S. 863. A note signed by two or more persons 
beginning, "We promise to pay, etc.," is a joint note, 
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while one signed by two or more persons, beginning, "I 
promise to pay, etc.," is joint and several. See Negotiable 
Instruments Law, sec. 17, sub. 7. 

At common law the liability of co-partners was joint, 
while in equity it was several. And this rule is not 
changed by the statutory enactment which provides that 
partners are jointly and severally liable. Partnership 
Law, sec. 6, Seligman v. Friedlander, 199 N.Y. 373, 92 
N.E. 1047. 

All joint promisors must be sued jointly and not 
separately. Bragg v. Wetzell, 5 Blackford (Ind.) 95, 
H.&W. 551. 

The New York Civil Code, sees. 1932 to 1935 inclus- 
ive, provides for the enforcement of joint obligations. 
Yerkes v. McFadden, 141 N.Y. 136, 36 N.E. 7. 

341. Joint Promisors — Survivorship. Upon the 
death of one joint promiser, the entire liability devolves 
upon the survivors, and the estate of the deceased promi- 
sor is not liable. In equity his estate may be charged. 
Davis V. Van Buren, 72 N.Y. 587, Richardson v. Draper, 
87 N.Y. 337. But the estate of the last deceased promisor 
remains liable. Neal's Executors v. Gilmore, 79 Pa. St. 
421, Gere v. Clark, 6 Hill 350. 

In New York the rule has been modified by statute. 
The estate of a joint promisor is not now discharged by 
his death. His personal representatives may be substi- 
tuted in his place, but only when surviving debtors are in- 
solvent. Code of Civil Pro., sec. 758, Potts v. Doimce, 
173 N.Y. 335, 66 N.E. 4. 

342. Joint Promisors — Release. At common law a 
voluntary release of one joint promisor is a release of all. 
The reason is that the release is conclusive that the re- 
leasor has been satisfied, and after satisfaction, although 
it moved from only one, no foundation remains for an 
action against the co-obligor. Hillas v. Fuller, 143 N.Y.S. 
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15. But where a release of one of two joint debtors con- 
tains an express provision or reservation that it shall not 
affect or impair the claim of the creditor against the other 
debtor, the latter is not discharged. A covenant not to sue 
does not operate as a release. Hale v. Spaulding, 145 
Mass. 482, H.& W. 552, Wittemore v. Judd Linseed & 
Sperm Oil Co., 124 N.Y. 565, 27 N.E. 244. 

The common law rule requiring a lease to be imder 
seal no longer prevails, except where the liability is evi- 
denced by a specialty. Post v. Thomas, 180 App. Div. 
627, 168 N.Y.S. 226. 

The Debtor and Creditor Law, section 230, expressly 
provides that a joint debtor may make a separate composi- 
tion with his creditor and that such composition dis- 
charges only the debtor making it. This section is also 
applied to judgments rendered in tort actions. 

For instance, after judgment had been obtained against 
four joint tort-feasors the plaintiff gave two of them a 
general release under seal, that contained an express 
reservation of all rights and claims whatsoever the plain- 
tiff had against the other two. One of the other two now 
moves that the judgment be cancelled as to him. The 
court held the release did not discharge him. Mecum v. 
Becker, 164 App. Div. 852, 149 N.Y.S. 974, affirmed 215 
N.Y. 691. 

343. Joint Promisors — Payment. Payment by one 
joint debtor of a debt owing jointly by two or more 
persons extinguishes the debt as to all the debtors. Storz 
V. Boyce, 34 Misc. 279, 69 N.Y.S. 612. See note, 68 
L.R.A. 514. But taking the note of one joint debtor' 
in payment of the debt does not operate to release co-joint 
debtors unless there is an agreement to that effect. The 
reason for this is that a note is conditional and not ab- 
solute payment. So, too, a check is regarded as only a 
provisional pa)mient. Bates v. Rosekrans, 37 N.Y. 409, 
Leschen & Sons Rope Co. v. Mayflower Gold Mining & 
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Reduction Co., 173 Fed. 855, 35 L.R.A. (N.S.) 1 and 
note, 30, 61. 

344. Joint Tort-Feasors. Release. Although a re- 
lease under seal of one joint tort-feasor operates as a 
release of all, if it contains a reservation of rights against 
the others it will be construed as simply a covenant not 
to sue the ones nominally released and the liability of 
the others will not be extinguished thereby. Gilbert v. 
Finch, 173 N.Y. 455, 66 N.E. 133, 61 L.R.A. 807, Walsh 
v. New York Central & Hudson River Railroad Co., 204 
N.Y. 58, 97 N.E. 408, 37 L.R.A. (N.S.) 1137, Berry 
v. Pullman Co., 249 Fed. 816, L.R.A. 1918F, 358 and 
note, 363. For a collation of the New York cases, see 
German-American Coffee Co. v. 0*Neil, 102 Misc. 165, 
169 N.Y.S. 421. 

345. Joint Promisors — Contribution. Where one 
joint promisor pays more than his pro rata share, he is 
entitled to contribution from his co-promisors. Moran v. 
Smith, 70 N.Y. 537, Jeffries v. Ferguson, 87 Mo. 244, 
H.&W. 557. 

346. Joint and Several Promisors. As to promisors, 
a promise may be both joint and several, in which case 
all the promisors may be joined in one action, or they 
may be sued separately, at the election of the prom- 
isee. Schilling V. Black, 49 Kain. 552, 31 Pac. 143, Cum- 
mings V. People, 50 111. 132, H. & W. 560. But all must 
ibe sued jointly, or each severally. An action cannot be 
maintained against an intermediate number. Cummings 
-sr. People, 50 111. 132, H. & W. 560, Bangor Bank v. Treat, 
6 Me. 207, H.&W. 561. 

A note reading, *'l promise to pay, etc.," signed by 
two or more persons, is a joint and several obligation. 
Neg. Inst. Law, sec. 17. For method of procedure in 
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an action against defendants, severally liable, see Code 
of Civil Pro., sees. 454, 456. 

347. Joint and Several Promisors — Survivorship. 

The doctrine of survivorship does not apply to several 
contracts, and, therefore, has no application to joint 
and several obligations. Carthrae v. Brown, 3 Leigh, 
(Va.) 98, 23 Am. Dec. 255. 

348. Joint and Several Promisors — Release. A re- 
lease of one of the joint and several promisors operates to 
release all. But a covenant not to sue one will not re- 
lease the others. Rowley v. Stoddard, 7 John. 207, Mor- 
gan V. Smith, 70 N.Y. 537. 

349. Joint Promisees. Where the obligation of a 
contract runs to two or more joint promisees, all must 
unite in bringing an action. Sweigart v. Berk, 8 Sergeant 
& Rowle (Pa.) 308, H. & W. 558, Ehle v. Purdy, 6 
Wend. 629. But if, in an action, the consent to sue can- 
not be obtained of any one of the joint promisees, he 
may be made a defendant, the reason therefor being 
stated in the complaint. Code of Civil Pro., sec. 448. 

350. Joint Promisees — Survivorship. If one of sev- 
eral joint promisees dies, the right of action is in the sur- 
vivors. Upon the death of the last survivor the right 
of action is in his representative. Murray v. Mumford, 
6 Cowen 441, Supreme Lodge v. Portingall, 167 111. 291, 
47 N.E. 203. 

351. Joint Promisees — Release. Areleaseby one joint 
promisee is, in the absence of fraud, a bar to an action 
by the others, and payment of the debt to one discharges 
the debt. So, an accord and satisfaction of the debt made 
with one or more joint creditors is a discharge of the 
obligation as to all creditors — promisees. Osborn v. 
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Martha's Vineyard R. Co., 140 Mass. 549, 5 N.E. 486, 
Pierson v. Hooker, 3 John. 68, 3 Am. Dec. 467, People 
V. Keyser, 28 N.Y. 226, 228. 

352. Joint or Several Promisees. The promisees must 
be either joint or several ; they cannot be both joint and 
several. Willoughby v. Willoughby, 5 N.H. 244, H. & W. 
563, Boggs V. Curtin, 10 Seargeant & Rawle, (Pa.) 211, 
H. & W. 564. 

353. Several Contracts. Where two or more parties 
bind themselves severally to another, in respect to the 
same matter or debt, their liability is separate and dis- 
tinct, and they cannot be sued jointly. So, if one party 
severally binds himself to each of several persons, their 
right to enforce the promise is several, and each must 
sue separately. Emmeluth v. Home Benefit Association, 
122 N.Y. 130, 25 N.E. 234, 9 L.R.A. 704, Yates v. Foot, 
12 John. 1. 
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PROBLEMS FOR REVIEW. 

1. A, for a valuable consideration, promised B to pay C 
a debt B owed him, and A informed C of the agreement. 
Thereafter B released A from his promise by a duly executed 
release under seal. What are Cs rights? 117 N.Y. 257. 

2. In consideration of $5000 paid to him, A promised B to 
pay all B's debts and to pay C, a dependent niece but not a 
creditor of B, the sum of $1000. The next day, before any 
one had been notified of this agreement, A and B rescinded 
their contract and A repaid B the $5000. What rights, if any, 
have C, or B's creditors against A? 135 N.Y. 219. 

3. B sold C his business, part of the consideration being 
Cs promise to B to pay his creditors, — A being one. B made 
fraudulent representations to induce C to take over the busi- 
ness. Soon afterwards A got judgment against B and seized 
certain of B's chattels which satisfy one-half of the execution. 
A now turns on C. What are his rights? 64 N.Y. 117. 

4. C and D, in view of the approaching marriage of their 
son, E, agree that each will pay the son $3000 on the occa-7 
sion of the marriage. Is the son so far a party to this agree- 
ment made for his benefit that he may sue upon it? 1 Wil- 
listones Cases, Cont. 385. 

5. A father revoked a will in favor of his daughter and de- 
vised the property to his son, in consideration of a promise 
by the son to pay the daughter a monthly sum as long as she 
should live. Can the daughter enforce this promise? 

6. A water company contracted with a city to furnish it 
with water, and among the provisions of the contract was a 
promise by the water company to maintain sufficient pressure 
at every fire hydrant to throw a stream of water thirty feet 
high. The company broke this promise and owing to lack of 
water A*s house was totally destroyed by fire. A brings suit 
against the company to recover his loss. State arguments, 
and reasons on both sides of the question involved. 

7. A gave B an instrument under seal promising him to 
pay C $5000, provided that B, by return mail, would give his 
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promise to A in writing to marry D. B sent that promise 
to A by return mail, the more readily because he had already 
engaged himself to D. What are the obligations of A and 
B respectively? 203 N.Y. 263. 

8. A makes a promise to his wife to pay $5000 to C, the 
wife's niece, in consideration that the wife signs a will in 
which A is the principal beneficiary. After the wife's death, 
C brings an action to enforce A's promise. Should she suc- 
ceed? 224 N.Y. 233. 

9. Is a gratuitous assignment of a contract right valid, or 
is a consideration necessary? Can the debtor question the 
right of the assignee to sue upon it? 68 N.Y. 30, 53 App. 
Div. 251. 

10. A had a valid claim against B for $500. He sold and 
assigned it to C for $350. Later he fraudulently sold and as- 
signed it to D for $400. B knows nothing of either assign- 
ment until after the debt falls due, when D demands payment. 
A few days later C .demands payment. Advise B whom to 
pay. 

11. A had agreed to sell to the B corporation, and the B 
corporation had agreed to buy all the chalk which the latter 
might need for manufacture of cement. The B corporation 
assigned this contract to the C corporation, which was en- 
gaged in the same kind of business but on a larger scale. The 
B corporation remained in existence but ceased to manufac- 
ture cement. What are the rights of the C corporation 
against A? 23 L.R.A. (N.S.) 223. 

12. By a contract A agreed to put up a house for B, and 
B agreed to pay $7,000 for it. B sold the lot and assigned the 
contract to C. The assignment was total and it was stated 
in it that C alone should be liable to A for the contract price 
of the house. A completed the house. Neither C nor B 
paid A for it. A sues B for the $7,000. Can he recover? 

13. G contracted with K, a cake manufacturer, to supply 
K with all the eggs of a certain quality, at a special price, 
that K should require for manufacturing purposes for one 
year; and K undertook not to purchase eggs from any other 
merchant as long as G should supply them. During the year 
K transferred all his business to P, including this contract. 
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If G refused to supply any more eggs under the contract, 
could P sue him? 

14. B had contracted with S to buy meat for B's hotel for 
the term of one year, at market prices on sixty days' credit 
for each month's account, S agreeing to furnish the meat on 
these terms. Early in the year B received a favorable offer 
from P to buy his (B*s) hotel and business. He accepted the 
offer, sold the hotel, and assigned all contracts and rights con- 
nected with it, including specifically his contract with S. On 
learning that B had sold his business, S refused to continue 
to deliver meat. What are P's rights? 24 Pac. 42. 
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CHAPTER XVII. 

PRINCIPLES OF CONSTRUCTION. 

354. Purpose of Construction. The primary pur- 
pose of construction in contract law is to ascertain the in- 
tention of the parties and to give effect to that intention if 
it can be done consistently with legal principles. This 
intention in express contracts is embodied, in the first in- 
stance, in the words which the parties have used and is to 
be deduced therefrom. This rule applies to oral contracts 
as well as to contracts in writing. It must not be sup- 
posed, however, that the courts will attempt to ascertain 
the actual mental processes of the parties to a particular 
contract. The law presumes that the parties understood 
the import of their contract and that it expresses their 
intention. In the absence of ambiguity and uncertainty, 
the parties will not be permitted to prove that they intend- 
ed something different from that which is expressed in 
the agreement. The object of construction, therefore, is 
to ascertain, not the intention simply, but the intention 
which the contract itself, when properly interpreted, con- 
veys. Where by their words the parties have left no rea- 
sonable ground for doubt, there is no defensible excuse for 
construction. Rosenthal v. American Bonding Co., 207 N. 
Y. 162, 100 N.E. 716, Gans v. Etna Life Insurance Co., 
214 N.Y. 326, 108 N.E. 443. A court cannot, by impli- 
cation, add to or change a contract which is clear and com- 
plete in itself. Smith Utah Mines & Smelters v. Utah 
Leasing Co., 260 Fed. 149. 

355. Interpretation and Construction Defined. In- 
terpretation consists in determining the meaning of the 
words as used by the parties, while construction embraces 
the thought or intention of the parties as gathered from. 
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not only the words employed, but the whole transaction, 
also including subjects that lie beyond the direct expres- 
sions of the contract. Construction includes interpre- 
tation. Therefore, a contract must be interpreted before 
it can be construed. However, the rules of interpretation 
and construction are necessarily more or less blended, 
since in determining the meaning of a word, we some- 
times have to appeal to the context, just as in determ- 
ining the meaning of the context, we have to place 
ourselves in the position of the author when he used the 
particular words. Hull Coal & Coke Co. v. Empire Coal 
& Coke Co., 113 Fed. 256, Ullman v. Chicago & North- 
western Railway Co., 112 Wis. 150, 88 N.W. 41, 56 L.R.A. 
246. 

356. Meaning of Words. Words are to be construed 
in their grammatical and ordinary sense, unless that 
would lead to some manifest absurdity or to some incon- 
sistency, or would defeat the purpose of the agreement. 
While the courts cannot substitute a contract different 
from the one actually made, yet they will not allow the 
purpose of a contract to be defeated where, by the appli- 
cation of certain legal principles, they can ascertain the 
intention of the parties as expressed in the contract. 
Manson v. Curtis, 223 N.Y. 313, 119 N.E. 559, First 
National Bank v. National Surety Co., 182 App. Div. 
262, 169 N.Y.S. 774. 

357. Preliminary Negotiations. While the parol 
evidence rule excludes all preliminary and concurrent ne- 
gotiations as a part of the contract, yet these may be re- 
sorted to for the purpose of explaining certain terms of a 
contract where such terms are susceptible of various in- 
terpretations. For instance, where a reaper was sold by a 
written contract, the buyer, who alleged a breach of 
warranty, was permitted to testify what the plaintiff 
said before the sale was consummated for the purpose of 
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explaining the meaning of the word "team," as used in 
the contract. Ganson v. Madigan, 15 Wis. 144, H. & W. 
570. So, where goods were sold under a contract to pay 
"ruling market price," and there were two rates, one for 
goods bought of importers, and another for goods bought 
of jobbers, it was held to be competent to give evidence 
of the conversation of the parties and the surrounding 
circumstances for the purpose of showing which rate 
was intended by the parties. Manchester Paper Co. v. 
Moore, 104 N.Y. 680, 17 Cyc 669. But such oral state- 
ments or declarations are not admissible for the purpose 
of showing an intention not therein expressed. Tuttle v. 
Burgett, 53 Ohio St. 498, 42 N.E. 427, 30 L.R.A. 214. 

358. Surrounding Circumstances. When the lan- 
guage used is susceptible of more than one interpretation, 
the courts, in the construction of contracts, will look not 
only to the language of the contract and the subject mat- 
ter, but also to the surrounding circumstances and the 
objects to be accomplished. It is a cardinal rule of con- 
struction that in order to arrive at the intention of the 
parties, the contract itself must be read in the light of 
the circumstances under which it was entered into ; and 
parol evidence of extrinsic circumstances is admissible, 
not to vary the terms of the contract, but to show the 
sense and understanding in which the language was used. 
Fleischman v. Furgueson, 223 N.Y. 235, 119 N.E. 400, 
Smith V. Webb, 176 Ala. 596, 58 So. 913, 40 L.R.A. 
(N.S.) 1191. Where a marine insurance policy provided 
that "the risk to be suspended while vessel is at Baker's 
Island loading," the question arose as to whether the par- 
ties intended this clause to mean while the vessel is at 
Baker's Island for the purpose of loading, or while it is 
at said island actually loading. The court ruled that evi- 
dence was admissible to show the dangerous condition of 
the water surrounding the island and that it was while 
the vessel was in these dangerous waters for the purpose 
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of loading that the parties intended the risk to be sus- 
pended, and not while loading actually was going on. 
Reed v. Insurance Co., 95 U.S. 23, H. & W. 577. 

359. Meaning of Words Controlled by Usage. 
Usages, such as those of a trade, are admissible as evi- 
dence to show the special meaning of words. Thus, parol 
evidence to show the meaning of "on approval," in the 
diamond trade, (Smith v. Clews, 114 N.Y. 190, 21 N.E. 
160, 4 L.R.A. 392) ; "order", in a contract of agency for 
the sale of books (Newhall v. Appleton, 114 N.Y. 140, 
21 N. E. 105, 3 L.R.A. 859) ; "for the season", in a con- 
tract of employment (Waechterhauser v. Smith, 31 N.Y. 
St. Rep. 552) ; or "mill culls" and "shipping culls", in a 
contract for the sale thereof (Baer & Co. v. Mobile 
Cooperage & Box M'fg. Co. 49 So. 92), is admissible. 
In like manner, it is competent to prove the meaning of 
the terms in cipher contracts by telegraph. Thus, the 
meaning of "Buy three May", may be explained to mean 
3000 bushels of May wheat. Without such evidence a 
contract in cipher could have no meaning. Carland v. 
Western Union Telegraph Co., 118 Mich. 369, 76 N.W. 
762, 43 L.R.A. 280, Weld v. Postal Telegraph Co., 199 
N.Y. 88, 92 N.E. 415. 

360. Parol Evidence Rule. The parol evidence rule 
excludes evidence of all previous and contemporaneous 
negotiations which are offered for the purpose of adding 
to or varying the terms of a written contract which ap- 
pears to be complete. But this rule does not operate to 
exclude parol evidence when such evidence is offered for 
the purpose of showing a non-contractual relationship or 
for the purpose of showing that the enforcement of the 
contract was dependent upon a condition precedent, 
which condition has not been fulfilled. Thus, parol evi- 
dence to show fraud, illegality, want of consideration, 
or mistake as to the (a) nature of the contract, (b) per- 
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son with whom the contract was made, or (c) subject 
matter of the contract is admissible. Thomas v. Scutt, 
127 N.Y. 133, 27 N.E. 961, Reynolds v. Robinson, 110 
N. Y. 654, 18 N.E. 127, H. & W. 569. ' 

361. Custom and Usage as Part of the Contract. 
While, with certain well defined exceptions which are not 
within the scope of this work, the parol evidence rule ex- 
cludes proof of previous and contemporaneous negotia- 
tions as affecting a written contract, yet parol evidence of 
a general custom and usage is admissible. This is based 
upon the theory that such custom is a part of the com- 
mon law of the land, and that the law is a part of the 
contract, as much so as if incorporated therein. There- 
fore, the existing statutes and the settled law of the land 
at the time a contract is made become a part of the con- 
tract, and must be read into it. Walls v. Bailey, 49 N.Y. 
464, Pennell v. Delta Transportation Co., 94 Mich. 247, 
H. & W. 573, People v. Metropolitan Surety Co., 211 
N.Y. 107, 105 N.E. 99, Armour Packing Co. v. United 
States, 153 Fed. 1, 14 L.R.A. (N.S.) 400. 

362. Distinction Between General and Local Cus- 
tom. Where the question involves a local usage, or 
the usage of a particular trade or profession, the defend- 
ant may show he had no knowledge of the existence of 
such usage, and thus defeat the presumption that he 
contracted with reference to it. The authorities on this 
question are fully collated and discussed in Walls v. Bai- 
ley, 49 N.Y. 464, Miller v. Fischer, 142 App. Div. 172, 
126 N.Y.S. 996. 

363. Requisites of Custom and Usage. Custom is 
a law established by long usage. A universal custom be- 
comes common law. But to establish and give validity to 
a custom it must be 
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(a) General and uniform; 

(b) Not inconsistent with the terms of the contract; 

(c) Not opposed to common or statutory law ; and 

(d) Reasonable. 

Wadley v. Davis, 63 Barb. 500, Hatch v. Luckman, 152 
N.Y. St. Rep. 689, 118 N.Y.S. 689. 

An alleged custom of stenographers to charge twenty 
cents per folio for copies of their minutes is not estab- 
lished by evidence that "the custom is to pay from fifteen 
to twenty cents a folio," since such evidence negatives 
the requirements of uniformity. Cavanagh v. O'Neill, 20 
Misc. 233, 45 N.Y.S. 789. Where a contract provides for 
the delivery of 8,000 barrels of cement, each barrel to. 
weigh 396 pounds gross, evidence of a usage to deliver 
less than this for a barrel is inadmissible because it is in- 
consistent with the terms of the contract. Richard v. 
Hoebler, 36 App. Div. 94, 55 N.Y.S. 583. The custom of 
sawmill owners to keep the culls, clippings and slabs of 
their customers* logs which they saw into lumber is un- 
reasonable and will not be sanctioned by the courts al- 
though this custom has been uniformly acquiesced in from 
time immemorial. Wadley v. Davis, supra. 

364. Matter in Letterheads, Billheads, etc. The 
printed matter in letterheads and billheads, or on the 
margin of paper on which a contract is written, unless re- 
ferred to in the agreement is not a part of the contract. 
Sturtevant Co. v. Fireproof Film Co., 216 N.Y. 199, 110 
N.E. 440, L.R.A. 1916D, 1072. 

365. Written and Printed Matter. Where part of 
a contract is written and part is printed, the words in 
writing will control the construction of the contract. The 
reason for this rule is that the written words are the im- 
mediate language and terms selected by the parties them- 
selves for the expression of their meaning, while the 
printed form is intended for general use without reference 
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to particular objects and aims. Hill y. Miller, 76 N.Y. 32, 
Heyn v. New York Ljfenl'H^rance Co., 192 N.Y. 1, 84 
N.E. 725. . . ; ^,' ^ \ 

f 366. ,. Grammar* . It is a legal maxim that, bad gram- 
mar does not vitiate a deed. Therefore, grammatical 
inaccuracies ar^ . i^nmaterial, provided the intention of 
the parties is clearly indicated by the contract. Castelli v. 
Bums, 156 App. Div. 200, 140 N.Y.S. 1057. To give 
effect to the intention of the parties, the word "and" may 
be read "or." Jackson v. Topping, 1 Wend. 288. In 
Pottbpf y. Safety Armorite Conduit Co., 143 App. Div. 
161, 127 N.Y.S. 994, the court said: "To carry out the 
intention of a contract, words may be transposed, re- 
jected, or supplied, if necessary to make its meaning more 
clear." 

367. Punctuation. The want of proper punctua- 
tion will not vitiate a contract. It may be considered 
when the meaning is doubtful, but it cannot control 
if the meaning otherwise plainly appears. Kinkele v. 
Wilson, 151 N.Y. 269, 45 N.E. 869, Holmes v. Phoenix 
Insurance Co., 98 Fed. 240, 47 L.R.A. 308. 

368. — Validity. Where a contract is open to two 
constructions, one legal and the other illegal, the courts 
will adopt that construction which will not impute to the 
parties an illegal intention. Powers v. Clarke, 127 N.Y. 
417, 28 N.E. 402. 

369. Construction Against Party Using Ambiguous 
Words. Ambiguous words will be construed most 
strongly against the party using them. The basis for this 
rule of construction is to do justice by mitigating harsh 
contracts. Gillett v. Bank of America, 160 N.Y. 549, 
55 N.E. 292, Liverpool, London & Globe Insurance Co. 
V. Kearney, 180 U.Sl 132. 
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370. Time of Performance. The time within which 
a contract is to be performed may or may not be of the 
essence of the contract. Where the parties have expressly 
stipulated that time is to be regarded as of the essence 
of the contract, there is no room for doubt. The im- 
portance of this question lies in the effect upon the con- 
tract consequent to a failure to perform within the agreed 
time. Wh^re time is of the essence of the contract the 
failure by one party to perform within the prescribed 
time discharges the contractual obligation of the other 
party. But where time is neither expressly nor by im- 
plication of the essence of the contract, the failure or 
inability of one party to perform within the time desig- 
nated gives the other no right to rescind or abandon the 
contract. This is in accordance with the well-settled rule 
that the breach of an independent covenant which does 
not go to the whole consideration of the contract, but is 
subordinate and incidental to its main purpose, does not 
entitle the injured party to rescind the contract. The 
remedy of the injured party in such a case is an action 
for damages sustained by delay in performance. A few 
hours' delay in the performance of a contract may be 
most vital, while on the other hand it may be of little 
or no consequence. For instance, a delay of two hours 
in making a delivery of programs for an entertainment 
might defeat the very purpose for which the programs 
were printed, while a few hours' delay in the delivery 
of other printed matter would result in no loss. Mercan- 
tile National Bank v. Heinze, 75 Misc. 551, 135 N.Y.S. 
962, Taylor v. Goelet, 208 N.Y. 253, 101 N.E. 867. A 
frequently cited English case on this point is Bettini v. 
Gye, L.R. 1 Queen's Bench Division, 183, Keener's Cases, 
Cont. 754. Bettini entered into a contract with Gye, direc- 
tor of Italian opera in London, for his services as a singer 
in operas. He agreed to be in London for rehearsals at 
least six days bi^fore the- commencement: of his engage- 
ment, but only arrived two days before his engagement 
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commenced, and Gye thereupon repudiated the contract. 
The court held, in interpreting the contract, that the pro- 
vision as to rehearsals was not vital to the contract, and, 
therefore, was not a condition, but merely a collateral 
undertaking, and its breach did not operate as a dis- 
charge of the contract, but was only a cause of action for 
compensation in damages. See Holt v. United Security 
Life Insurance & Trust Co., 77 N.J.L. 569, 72 Atl. 301, 
21 L.R.A. (N.S.) 691 and note. 

In mercantile contracts time is generally considered as 
of the essence of the contract: Norrington v. Wright, 
115 U.S. 188, H.&W. 671. 

371. Performance Within Reasonable Time. If no 
time of performance is fixed by the contract, the implica- 
tion is that a reasonable time for performance is intended. 
Catlin V. Green, 120 N.Y. 441, 24 N.E. 941, Northrup v. 
Scott, 85 Misc. 515, 148 N.Y.S. 846. 

372. Employment Contracts — Without Fixed Time. 
Where an emplo)niient contract does not specify the time 
or duration of the contract of hiring, but provides for 
weekly, monthly, or yearly payments, the New York rule 
is that the employment is at will and that the employer 
has the right to discharge, and the employee the right to 
leave, at any time. For instance, a contract to pay one 
$2,000 a year for services, or at a salary of $2,000 a year, 
is not a contract for a year, but a contract to pay at the 
fate of $2,000 a year, for services actually rendered. 
Watson V. Gugino, 204 N.Y. 535, 98 N.E. 18, 89 L.R.A. 
(N.S.) 1090, H.&W. 583. The weight of authority, 
however, supports the rule th'at^ where a promise is made 
by a debtor to pay "as soon as he can," "when able," 
or "when in his power," the promise is conditional, and 
it is incumbent upon the creditor to show that the condi- 
tion has been fulfilled ; in other words, that the debtor is 
now able to pay. Tebo v. Robinson, 29 Hun. 243, Benton 
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V. Benton, 78 Kan. 366, 97 Pac. 378, 27 L.R.A. (N.S.) 
300 and note. 

373. Time Fixed by Extrinsic Act. The time of 
performance may be fixed with reference to the doing of 
some specified act. But the act is not a condition pre- 
cedent to the time of performance ; it merely fixes the time 
of performance, which is construed to be within a reason- 
able time. This principle has been applied to a promise 
to pay "on the sale" of certain property, or "as soon as 
the crops can be sold," or "as soon as convenient." Pay- 
ment in such cases does not depend upon the happening 
of a contingency, but is made absolute after the lapse of 
a reasonable time. Simon v. Etgen, 152 App. Div. 399, 
137 N.Y.S. 369. 

374. Waiver of Time of Performance. The parties 
may waive the performance of a contract within the time 
fixed by the contract, and when so waived the fixed time 
is no longer an essential element of the contract. Time of 
performance is governed thereafter by the "reasonable 
time" rule. But where time is not of the essence of a 
contract, either party may make it such by giving notice 
to that effect. In the absence of notice the contract con- 
tinues in force. Therefore, mere delay in the perform- 
ance of a contract does not justify its rescission. Taylof 
V. Goelet, 208 N.Y. 259, 101 N.E. 867, Phillips & Colby 
Construction Co. v. Seymour, 91 U.S. 646. 

375. When Time Is Not of the Essence of Contract. 
In contracts for the construction of buildings and rail- 
roads, and other contracts involving work and labor, time 
is not generally of the essence of the contract. This is so, 
even though the contract fixes the time of performance. 
In such cases the aggrieved party will not be justified in 
repudiating the entire contract. His remedy is an action 
for damages for the delay. Thurston v. Arnold, 43 Iowa 
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43, H.&W. 580, Beck & Pauli Lithographing Co. v. 
Colorado Milling & Elevator Co., 52 Fed. 700, Brady v. 
Oliver, 125 Tenn. 595, 147 S.W. 1135, 41 L.R.A. (N.S.) 
60 and note. 

376. Time Not of Essence in Equity. In equity, 
time is not, as a general rule, of the essence of the con- 
tract, but it may be made so by express stipulation or by 
circumstances indicating that the parties require prompt 
performance at the time stipulated. In law the promisee 
acquires, as a rule, no interest in the property under an 
executory contract until he performs or tenders perform- 
ance ; while in equity he acquires an interest in the prop- 
erty when the contract of sale is made. Phillips & Colby 
Construction Co. v. Seymour, 91 U.S. 646, 6 R.C.L. 898. 

PENALTIES AND LIQUIDATED 
DAMAGES. 

377. Liquidated Damages. When the parties have 
ascertained and assessed the damages, and have embodied 
the provisions concerning them in the contract itself, the 
damages are said to be liquidated. 

378. Unliquidated Damages. If the contract is si- 
lent as to the damages that shall be assessed in case of its 
breach, the damages are said to be unliquidated, be- 
cause the right to ascertain them is not left to the 
parties to the contract, but to the court and jury. Huff- 
cut's Anson 334. 

379. Penalty or Liquidated Damages. The en- 
forcement of a provision in a contract that the party in 
default shall pay or forfeit to the other party a certain 
^tim of money depends upon whether the sum named is 
-a penalty, or liquidated damages. If it is in the nature of 
a penalty^ the courts will not ^ enforce it. The party 
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aggrieved will be entitled to actual damages only. But, 
if the stipulated amount to be paid or forfeited is liqui- 
dated damages, it may be recovered. The authorities are 
in hopeless confusion on the question as to whether a 
stipulated amount shall be treated as a penalty or as 
liquidated damages. They furnish conspicuous examples 
of judicial efforts to make wiser and more prudent con- 
tracts for the parties than the parties had made for them- 
selves. Kemp v. Knickerbocker Ice Co., 69 N.Y. 45, 
Mosler Safe Co. v. Maiden Lane Safe Deposit Co., 199 
N.Y. 479, 93 N.E. 81, 17 L.R.A. (N.S.) 363. 

380. Penalty or Liquidated Damages — Rules. The 

following rules may be useful in determining whether the 
sum named is a penalty or liquidated damages : 

1. The courts will not be guided by the name given 
to the sum fixed upon as a "penalty" or "liquidated dam- 
ages." If it be designated "liquidated damages," and it 
is, in fact, a penalty, it will be so regarded, notwith- 
standing its designation. On the other hand, if the parties 
designate a sum a "penalty," it may be treated as liqui- 
dated damages, where there is a manifest difficulty in 
ascertaining the actual damage sustained. Pastor v. Solo- 
mon, 25 Misc. 322, 55 N.Y.S. 956, Wheatland v. Taylor, 
29 Hun 70. 

2. The courts will consider 

a. The subject matter, 

b. The nature of the agreement, and 

c. The intention of the parties. 

The intention of the parties is to be gathered from the 
language used in making the contract, read in the light of 
circumstances surrounding them at the time, and if the 
measure of damages, as agreed upon, is not so excessive 
as to shock the moral sense of man, the courts will hold 
the parties to their agreement. Curtis v. Van Berg, 161 
N.Y. 47, 55 N.E. 398, Ward v. Hudson River Building 
Co., 125 N.Y. 230, 26 N.E. 256. ^ - > 
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The intention of the parties is the criterion. The court 
is not. to be wiser than the parties. In general, 
therefore, when the parties say that a sum is to be pay- 
able as liquidated damages they will be deemed to mean 
what they say. Guerin v. Stacy, 175 Mass. 595. And a 
disproportion between the sum fixed and the loss is not 
enough to induce the court to ignore the agreement by 
which the parties fixed their own estimate of damages. 
Sun Printing & Pub. Ass'n v. Moore, 183 U.S. 642, 
Fleisher v. Friob, 97 Misc. 343, 161 N.Y.S. 940. 

3. If the matter of the contract is of certain value, 
a sum in excess of that value is a penalty; if the mat- 
ter is of uncertain value, the sum fixed is liquidated 
damages. ''Where an amount stipulated as liquidated 
damages would be grossly in excess of the actual dam- 
ages, the courts have leaned to hold it a penalty. Where 
the actual damages were uncertain and difficult of ascer- 
tainment, they have leaned to hold the stipulated amount 
to have been intended as liquidated damages." Kemp v. 
Knickerbocker Ice Co., 69 N.Y. 45, Fleischer & Friob, 97 
Misc. 343, 161 N.Y.S. 940, Chicago, B. & Q. R. Co. v. 
Dockery, 195 Fed. 221. 

Where a greater sum of money is to be paid upon 
the failure to pay a lesser sum with interest, it is a 
penalty. Legal interest on the money is the measure 
of damages. London v. Taxing Dist., 104 U.S. 771, 
Niver v. Rossman, 18 Barb. 50. 

4. If some of the terms of a contract are of certain 
value and some are not, and a gross sum is to be paid 
in the event of a breach of any one of them, it will 
be regarded as a penalty. Niver v. Rossman, 18 Barb. 
50, Chicago, B. & Q. R. Co. v. Dockery, 195 Fed. 221. 

5. When it is provided that a sum deposited in part 
performance of a contract is to be forfeited upon failure 
of the other party to complete it, if the sum is excessive, 
it is a penalty. Whether it 'be a penalty or liquidated 
damages is governed by the same general rules that con- 
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trol in other cases. Chande v. Shepard, 122 N.Y. 397, 25 
N.E. 358. 

6. A stipulation for the payment of a sum of money 
for the breach of a contract in restraint of trade is gener- 
ally held to be liquidated damages, because the dam- 
age in such a case is wholly uncertain and incapable 
of being determined except by conjecture. Tode v. Gross, 
127 N.Y. 480, 28 N.E. 469, 13 L.R.A. 652. 

7. Where the sum agreed upon for the breach of a 
contract is therein termed liquidated damages, and is 
such in reaUty, the plaintiff is limited to the stipulated 
amount, even though his actual loss is much greater. 
Winch V. Mutual Benefit Ice Co., 86 N.Y. 618. 

381. Damages — Pesonal Property. The damages 
for non-acceptance or refusal to deliver merchandise or 
personal property are, ordinarily, the difference between 
the contract price, and the market price at the time 
and place of delivery. Therefore, if the parties agree 
that the buyer shall pay, as liquidated damages, a sum 
in excess of such an amount, it will be regarded as a 
penalty. Tufts v. Bennett, 163 Mass. 398, 40 N.E. 172, 
Bridgford v. Crocker, 60 N.Y. 627. 

382. Remedies — Personal Property. The remedies 
of a seller, upon the refusal of a buyer to complete liis 
purchase under a contract for a sale and delivery of 
personal property at a fixed price, have been clearly 
stated, in Van Brocklen v. Smeallie, 140 N.Y. 70, as 
follows: "The vendor of personal property has three 
remedies against the vendee in default: (a) the seller 
may store the property for the buyer, and sue for the 
purchase price, or (b) may sell the property as agent for 
the vendee and recover the deficiency resulting, or (c) 
may keep the property as his own, and recover the differ- 
ence between the contract price, and the market price 
at the time and place of delivery." Canda v. Wick, 100 
N.Y. 127, 2 N.E. 381. 
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383. Measure of Damages — Executory Contract for 
Work and Materials. The measure ot damages for 
the breach of an executory contract to perform certain 
work is the value of the contract, which is to be ascer- 
tained by deducting from the contract price the cost of 
performance. No recovery can be had for loss on col- 
lateral undertakings upon which a party entered rely- 
ing on a performance of the contract. Remote and con- 
tingent damages are never allowed. Masterson v. Mayor 
of Brooklyn, 7 Hill. 61, Danolds v. New York, 89 N.Y. 
36, Lowenstein v. Chappell, 30 Barb. 241, Hale v. Trout, 
35Cal.229,H.&W.641. 

In a contract to manufacture chattels, the measure of 
damages for a breach of a warranty by the vendor is the 
difference between the value of the chattel as constructed, 
and its value as it would have been if made according 
to contract. Beeman v. Banta, 118 N.Y. 538, 23 N.E. 887. 
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CHAPTER XVUI. 

DISCHARGE OF CONTRACT BY OPERATION 
OF LAW. 

384. Modes of Discharge. The term "discharge of 
contract" relates to the modes by which the contractual 
tie may be loosed and the parties wholly freed from their 
obligations. This also includes the mode of discharging 
a right of action resulting from a breach of a contract. 
The different ways of discharging a contract may be 
classified as follows : 

L By operation of law ; 

2. By agreement; 

• 3. By performance; and 

4. By breach. 

385. By Operation of Law. .A contract may be dis- 
charged by the operation of certain rules of law, in any 
one of the following ways : 

a. By impossibility of performance ; 

b. By merger; 

c. By alteration of instrument; or 

d. By bankruptcy. 

386. Impossibility of Performance. When a person 
seeks to avoid a contract on the ground that its per- 
formance is impossible, it becomes necessary to distin- 
guish between an impossibiUty of performance existing 
at the time the contract was made, and an impossibility 
arising subsequent to the making thereof. 

An impossibility existing at the time of making the 
contract must be further classified as 
(L) Objective impossibility 

(a.) Physical 

(b.) Legal 
(2.) Subjective impossibility. 
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387. Objective Impossibility. An objective impos- 
sibility prevents the formation of a contract because it is 
an unreal consideration. For instance, an agreement for 
the sale of an article which has ceased to exist is void 
because it is impossible for any one to perform it, but 
such an agreement is also void on the ground of mistake. 
Duncan v. New York Mutual Ins. Co., 138 N. Y. 88, 33 
N.E. 730, 20 L.R.A. 386. 

388. Physical Impossibility. In a recent case the 
defendant agreed to pay thirty-five cents for every ton 
of ore raised, and agreed to raise not less than fifteen 
hundred tons annually. Held, that as there was not so 
much ore under the ground, the defendant was not liable 
on his contract, as he could not be required to perform an 
impossible thing. Muhlenberg v. Henning, 116 Pa. St. 
138. 

In Clifford v. Watts, 5 C.P. 577, Keener's Cases, Cont. 
956, the defendant, a lessee, convenanted to dig from the 
land not less than 1,000 tons of potter's clay annually, and 
it was held that the fact that there was not so much as 
1,000 tons of clay under the land was a good defense 
to an action for the breach of the covenant. "They 
agree," said the court, "on the assumption it is there ; and 
the covenant is applicable only if there be clay." So, too, 
where the performance of a contract for the excavation 
of a canal was rendered impossible by the condition of 
the subsoil the contractors were discharged. Kinzer 
Construction Co. v. State (Court of Qaims), 125 N.Y.S. 
46, Virginia Iron, Coal & Coke Co. v. Graham (Vir- 
ginia), 98 S.E. 659 (1919). 

389. Legal Impossibility. A promise to do some- 
thing legally impossible is without effect. But there 
seems to be an exception to the rule that a legal im- 
possibility gives rise to no cause of action, for it has 
been held that a woman may maintain an action against 
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a married man for breach of contract to marry, provided 
she was ignorant of the promisor's existing marriage. 
This is placed upon the ground that a contrary doctrine 
would be offering a premium upon villainy. Cammerer v. 
Muller, 14 N.Y.S. 511, affirmed, 133 N.Y. 623, Haviland 
V. Halstead, 34 N. Y. 643. 

390. Subjective Impossibility. A subjective impos- 
sibility is one that is merely impossible for the promisor, 
but not for others. It cannot be relied upon to avoid 
performance. Such an impossibility is only relative, 
while an objective impossibility is absolute. An appli- 
cation of this rule arises where a debtor promises to 
pay a sum of money yvhich he neither has nor can 
procure. Money exists everywhere, and it is merely 
the present situation of the debtor that prevents him 
from procuring it. Savigny, Obligationen 1, sec. 37. 

391. Subsequent Impossibility — General Rule. An 

impossibility, whether absolute or relative, which arises 
subsequent to the formation of a contract, does not, as a 
rule, excuse its performance. Even though the perform- 
ance of a contract is made impossible by an act of God, 
it is no excuse. Cameron-Hawn Realty Co. v. City of 
Albany, 207 N.Y. 377, 101 N.E. 162, 49 L.R.A. (N.S.) 
922. 

We must distinguish between cases in which a duty is 
imposed by law and those in which a duty is imposed 
by contract. An act of God will excuse a non-perform- 
ance of a duty imposed by law, but it will not excuse a 
duty imposed by contract. For, where a party, by his 
own contract, creates a duty or charge upon himself, 
lie is bound to make it good, notwithstanding any acci- 
dent or delay by an act of God, as provision for such 
contingency might have been embodied in the contract. 
Anderson v. May, 50 Minn. 280, 52 N.W. 530, 17 L.R.A. 
555, H. & W. 730, Tompkins v. Dudley, 25 N.Y. 272, 82 
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Am. Dec. 349. See, also, Runyan v. Culver, 168 Ky. 45, 
181 S.W. 640, L.R.A. 1916F, 3 and annotation 10. For 
a questionable decision, see Buffalo & Lancaster Land Co. 
V. Bellevue Land & Improvement Co., 165 N.Y. 247, 59 
N.E. 5, 51 L.R.A. 951. 

Illustrations : 

A person who agrees to ship three hundred barrels of 
apples at a certain time is not excused from a perform- 
ance of his contract because the harbor freezes up and 
thus prevents the sailing of the ship. Kribbs v. Jones, 
44 Md. 396. 

Performance of a contract to build a house for another 
within a certain time is not excused by the fact that there 
was a latent defect in the soil, in consequence of which 
the walls sank and cracked and had to be taken down and 
rebuilt on artificial foundations. Dermott v. Jones, 2 
Wall. 1. 

Where one agreed to build and complete a schoolhouse 
by a certain time, he is not relieved from liability on the 
contract because, when nearly completed, the building was 
destroyed by lightning. School District v. Dauchy, 25 
Conn. 530. 

Failure to perform a contract to dig a well is not ex- 
cused by accidental injury to the tools, etc., of the con- 
tractor. Janes v. Scott, 59 Pa. St. 178. 

An agreement to carry goods from B to X within 
twenty-six days is not discharged by the fact that the 
canal upon which they were to be transported was made 
impassable by a freshet. Harmony v. Bingham, 12 N.Y. 
99. 

392. Performance Prevented by Strikes. Non-per- 
formance of a contract is not excused by the fact that 
it is due to a strike among the employees of the promisor. 
Barnum v. WiUiams, 115 App. Div. 694, 102 N.Y.S. 874, 
affirmed, 190 N.Y. 539, Contra, the Richland Queen, 
254 Fed. 668. 
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393. Duty Imposed by Law. Where a duty is im- 
posed by law, as distinguished from a duty imposed by 
contract, inevitable accident or circumstances not imder 
the control of the parties will excuse performance. For 
instance, the law imposes upon a common carrier a duty 
to transport goods without delay. But delay caused by 
floods, snowstorm, and violence of strikers will excuse the 
carrier for loss caused by such delay. Geismer v. Lake 
Shore & M. S. Ry. Co., 102 N.Y. 563, 7 N.E. 828. See 
note, 35 L.R.A. 623. Delay in transporting passengers 
caused by snowstorm will relieve the carrier from liability 
for its failure to complete the transportation of its pas- 
sengers. Cormack v. New York, N.H. & H.R.R. Co., 
196 N.Y. 442, 90 N.E. 56, 24 L.R.A. (N.S.) 1209. 

394. Implied Conditions or Exceptions. The modern 
decisions show a tendency to extend the "exceptions" — 
not as "exceptions," but as implied Conditions of the 
contract, — to the rule that a subsequent impossibility 
will not discharge a contract. In New York the courts 
invariably refer to the "exceptions" as implied conditions 
of the contract. Where a liability under a contract is 
discharged by a change in the law, it is to be regarded 
as an implied condition of the contract that a change in 
the law would discharge the parties to the contract from 
further liability. When the performance of a contract 
depends upon the continued existence of a person or 
thing, the death of continued illness of the one, or the de- 
struction of the other, will excuse performance, because, 
from the very nature of the contract, it is to be inferred 
that the pai'ties contracted on the basis of the continued 
health or life of the person, or the existence of the subject 
matter. People v. Globe Mutual Life Ins. Co., 91 N.Y. 
174, Dexter v. Norton, 47 N.Y. 62, H. & W. 735, Came- 
rOn-Hawn Realty Cd. v. City of Albany, 207 N.Y. 377, 
101 N.E. 162, 49 L.R.A. (N.S.) 922. 
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395. Classification of Implied Conditions. Implied 
conditions may be classified as follows : 

1. Continued existence of the law in force at the time 
the contract was made : 

(a.) Of our own state or country ; or 
(b.) Of a foreign country. 

2. Continued existence of the specific thing or con- 
dition; or 

3. Continued existence of health and life. 

In a well considered opinion the New York Court of 
Claims in Kinzer Construction Co. v. State, 125 N.Y.S. 
46, makes a fourth classification as follows : "Where con- 
ditions essential to performance do not exist." The facts 
in this case show that the impossibility of performance 
existed at the time of making the contract and the case 
should have been determined upon the principle of law 
governing such cases and not on the ground of an ex- 
ception to the subsequent impossibility rule. 

396. Continued Existence of the Laws of Our Own 
State or Country. One of the implied conditions in a 
contract is that the promisor shall not be compelled to 
perform if performance is subsequently prohibited by 
law or governmental authority. Therefore, a legal im- 
possibility, arising from a change of the law of our own 
state or country, or from the exercise of governmental 
authority, exonerates the promisor. American Mercantile 
Exchange v. Blunt, 102 Me. 128, 66 Atl. 212, 10 L.R.A. 
(N.S.) 414 and note. A contract between a school teacher 
and the school directors is discharged by an order of the 
board of health directing the closing of the school. School 
District No. 16 v. Howard, 5 Neb. 340, 98 N.W. 666. A 
city ordinance prohibiting the erection of wooden build- 
ings will discharge the promisor from his obligations to 
erect such buildings. Cordes v. Miller, 39 Mich. 581, 
H.&W. 732. 

Legal impossibility may arise by action of the courts. 
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Thus, an insurance company, restrained by order of court 
from doing business because of failiure to comply with 
our laws, is discharged from liability on contracts that 
were made with agents and superintendents. People v. 
Globe Mut. Life Ins. Co., 91 N.Y. 174. 

The effect of a prohibitory law on a lease for a saloon 
is subject to controversy. In Heart v. East Tennessee 
Brewing Co., 121 Tenn. 69, 113 S.W. 364, 19 L.R.A. 
(N.S.) 964 and note, the court held that the enactment 
during the term of the lease of a law forbidding the sale 
of intoxicating liquors terminates the lease. It is pre- 
dicted that this ruling would be adopted in New York, 
although the weight of authority is apparently to the con- 
trary. Goodrum Tobacco Co. v. Potts-Thomp^son Liquor 
Co., 133 Ga. 776, 66 S.E. 1081, 26 L.R.A. (N.S.) 498. 
See annotation, L.R.A. 1916F, 66. 

397. Performance Affected by Imprisonment. 
Where the contractual obUgation is one that continues, 
notwithstanding death or illness, the imprisonment of one 
of the parties is no excuse for non-performance. But 
where the contract is for personal service, the imprison- 
ment of one of the parties operates to discharge the con- 
tractual obligation. Hughes v. Wamsutta Mills, 11 Allen 
201, H. & W. 734. The better rule, supported by reason 
and the weight of authority, is that imprisonment of one 
guilty of an offense will not excuse performance of his 
contract. His imprisonment effects an abandonment or 
repudiation of his contract. Jinnings v. Amend, 101 Kan. 
130, 165 Pac. 845, L.R.A. 1917F, 626 and annotation. 

398. Continued Existence of the Laws of a Foreign 
State or Country. When performance of a contract 
becomes impossible because of a change in the law of 
another state or country, the seemingly harsh rule has 
been laid dbwn that the promisor is not excused on that 
accoimt. 
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In Tweedie Trading Co. v. McDonald Co., 114 Fed. 
985, the libelant entered into a contract in the United 
States to make four trips with its steamship from Barba- 
does to Colon to transport laborers; but after two trips 
had been made a regulation of the colonial government of 
Barbadoes was promulgated forbidding tiie future em- 
barkation of laborers. By reason of this, defendant was 
unable to furnish further transportation, and it was held 
that such ernbargo did not constitute a defense to an ac- 
tion to recover the hire of the ship for the remaining voy- 
ages at the contract price. So, too, impossibility of per- 
formance due to a foreign war does not excuse non-per- 
formance of a contract. Richards & Co. v. Wreschner, 
156 N,Y,S-^;i054, affirmed. in 174 App. Div. 484, 158 
N.Y.S,,1129, on opinion in lower court. 

399. Continued Existence of Specific Thing or Con- 
dition* Where, by the terms of the contract, the con- 
tinued existence of a specific thing or condition is essen- 
tial to the performance of a contract, the destruction or 
non-existence of the thing or condition without fault of 
eittaer party operates as aidischarge of the contractual ob- 
ligation. This rule of .haw is based upon the theory that 
the parties impliedly agreed that in case the specific thing 
should perish they .wpuld be excused from the perform- 
ance of their contract* See annotation, L.R.A. 1916F, 
52. 

11 The leading case on this subject is one in which the 
defendant had agreed to let the plaintiff have the use of 
a music hall for the purpose of giving concerts upon 
certain days. Before performance of the contract the 
hall was destroyed by fire. It was held that the defendant 
was not liable for breach of contract. Taylor v. Caldwell, 
3 BesJ^ &.Smith 826. So, too, where the contract is for the 
s^!^ of specific goods, which, without the seller's fault, 
parish before the day of delivery, the seller is excused 
from his obligation to deliver, and the buyer from his ob-n 
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ligation to pay. Dexter v. Norton, 47 N.Y. 62, H. & W. 
735, Stewart v. Stone, 127 N.Y. 500, 14 L.R.A. 215. 

Illustrative cases : 

A breach of a contract to supply a hotel with water 
from a certain spring is excused by the drying up of the 
spring. Ward v. Vance, 93 Pa. St. 499. 

A contract to sell two hundred tons of potatoes to be 
grown on promisor's land, and not two hundred tons of 
potatoes generally, would be void, if the crop fails by rea- 
son of a blight. In this case the court said: "There was 
an implied term in the contract that each party should be 
free if the crop perished." Howell v. Coupland, L.R. 9 
Q.B.462. 

Performance of a contract for the sale and delivery of 
wood to be cut from trees on a particular tract of land 
is excused when, without the fault of the' vendor, the trees 
are destroyed by fire. InternationalPaper Co: v. Rocke- 
feller, 161 App. Div^lSO; 146 N.Y.S. 371. 

A contract for a term of years for space in a build- 
ing occupied as a department store, in which to conduct 
a particular line of business in connection with the general 
enterprise,' is terminated by the destruction of . the build- 
ing. The promisee has no right to an allotment of space 
in the new building to which the department store is 
moved. Martin Emerich Outfitting Co. v. Siegel Cooper 
& Co., 237 111. 610, 86 N.E. 1104, 20 L.R.A. (N.S.) 1114. 

A agrees to manufacture certain articles for B. The 
destruction of thie mill by fire prevents performance of 
the contract. Is A discharged? Booth v. The S. D. R. 
Mill Co., 60 N.Y. 487. 

Where a contract is entered into on the assumption by 
both parties that a particular event or state of things will 
occur, the non-occurence of the event or state of things, 
without fault of either party, discharges the contractual 
liability. This proposition of law finds application in con- 
tracts for renting window or other space from which to 
view a procession, race, or contest which is abandoned 
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by reason of circumstances over which the parties have 
no control. Alfred Marks Realty Co. v. Hotel Hermitage 
Co., 170 App. niv. 484, 156 N.Y.S. 179, Chandler v. 
Webster, 1 K.B. 493. 

400. Covenant to Repair Building or Chattels. 
Where one agrees to make repairs or do any other work 
on the building of another, and performance of the con- 
tract becomes impossible on account of the destruction of 
the building without fault on his part, he may recover for 
the work actually performed, because the owner is imdter 
an implied obligation to keep the building in readiness to 
receive the labor and material. Krause v. Crothersville, 
162 Ind. 278, 65 L.R.A. 111, Angus v. Scully, 176 Mass. 
357, H. & W. 742, Whelan v. Ansonia Clock Co., 97 N.Y. 
293. Contra, Taulbee v. McCarthy, 144 Ky. 199, 137 
S.W. 1045, 36 L.R.A. (N.S.) 43, Siegel, Cooper & Co. v. 
The Eaton & Prince Co., 165 111. 550, 46 N.E. 449, H. & 
W. 743. 

401. Continued Existence of Health and Life. A 
contract which has for its object the rendering of per- 
sonal service is discharged by the death or incapacitating 
illness of the promisor. In contracts for personal service 
there is an implied condition that, should one of the par- 
ties become disabled through sickness or death, the obli- 
gation to perform is extinguished. This rule is applied to 
skilled, as well as to unskilled labor. Spalding V. Rossa, 
71 N.Y. 40, H. & W. 749, Lacy v. Getman, 119 N.Y. 109, 
23 N.E. 452, 6 L.R.A. 728, H. & W. 547. An elaborate 
note which reviews all the authorities on this question will 
be found in Mendenhall v. Davis (Wash.), 21 L.R.A. 
(N.S.) 914. 

402. Continued Illness of Employee. When the ill- 
ness is of more than a temporary nature, the employer 
may rescind the contract, but if he does not do so, and 
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takes the employee back, he can make no deduction for 
lost time. Bast v. Byrne, 51 Wis. 531. 

In Gaynor v. Jonas, 104 App. Div. 35, 93 N.Y.S. 287, 
it was held that illness, to justify the dismissal of an em- 
ployee, must be more than a mere temporary malady ; it 
must be a serious sickness, lasting or likely to last so long 
as to interfere substantially with the interests of the em- 
ployer. It was specifically decided that, imder a contract 
period for three months, illness of the employee for a day 
and one-half did not entitle the employer to discharge him 
and that to do so rendered the master liable to an action 
for breach of the contract. So, too, in Herter v. Mullen, 
159 N.Y. 28, 53 N.E. 700, 44 L.R.A. 703, it was held 
(syllabus) : 

"If a tenant intending to remove on the expiration of 
his term, is prevented by being obliged to retain a room in 
the house for a few days on account of sickness of a 
member of his family, it is not a holding over within the 
meaning of the rule which permits the landlord to con- 
tinue the lease and recover rent for another year. 

"If the tenant's removal at the expiration of his term 
is rendered impossible by inevitable accident or the act of 
God, he is excused for his omission to surrender the prem- 
ises, at least, so far as it creates a liability for a year's 
rent which is implied by law." 

403. Discharge by Merger. The mere acceptance 
of a higher security, ipso facto, extinguishes a lower se- 
curity. A deed will merge a simple contract relating to 
the subject matter of the deed. If parties intend that the 
higher security shall be only collateral, their intention will 
prevail. Butler v. Miller, 1 Denio 407, Schoonmaker v. 
Hoyt, 148 N.Y. 425, 42 N.E. 1059, Clifton v. Jackson 
Iron Co., 74 Mich. 183, 41 N.W. 891, H. & W. 752. 

404. Discharge by Alteration of Instruments. An 
alteration is an act done upon an instrument, by which 
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the meaning or language of the instrument is changed. 
If what is written upon, or erased from, an instrument 
has no tendency to produce this result or to mislead any 
person, it is not an alteration. 1 Greenleaf Ev., sec. 566^ 
Bull Remedy Co. v. Clark, 109 Minn. 396, 124 N. W. 20, 
32L.R.A. (N.S.) 519. 

If a deed or contract in writing be altered by addition 
or erasure, it is discharged, provided the alternation is 
made 

(a) By a party to the contract or by a stranger with 
the party's consent. Alteration by a stranger is mere 
spoliation. Gleason v. Hamilton, 138 N.Y. 353, 34 N.E. 
283, Martin v. Tradesman Ins. Co., 101 N.Y. 498, 5 N.E. 
338. 

(b) Intentionally. Alteration by mistake or accident 
has no effect. Van Brunt v. Eoff, 35 Barb. 501. 

(c) Without consent of the other party. Booth v. 
Powers, 56 N.Y. 22, 2 Cyc. 146. 

Illustrations : 

Material alterations : Adding a seal to an instrument ; 
changing date, the time of payment, the place of payment, 
the amount to be paid, or the rate of interest. 

Immaterial alterations ; Insertion of dollar mark before 
figures; adding Christian name of the drawer of a bill; 
retracing a faded name in black ink; changing the mar- 
ginal figures so as to correspond with the written 
amount. Notes to Master v. Smith, 2 Smith's Leading 
Cases, McRaven v. Crisler, 53 Miss. 542, H. & W. 664. 

405. Effect of Material Alteration. A material 
alteration destroys the instrument and, if fraudulently 
made, the original debt is also destroyed or extinguished. 
Daniel on Negotiable Instruments, section 1410a says: 
"It is necessary that the law should impose (this) for- 
feiture of the debt itself upon one who fraudulently tam- 
pers with the instrument which evidences or secures it ; 
and it is done upon the principle that no man should be 
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permitted to take the chance of gain by the commission 
-of a fraud, without running the risk of loss in the case 
of detection." So, too, "A man shall not take the chance 
■of committing a fraud, and, when the fraud is detected, 
recover on the instrument as originally made." Smith v. 
Mace, 44 N.H. 553, H. & W. 753, Meyer v. Huneke, 55 
N.Y. 412, Booth v. Powers, 56 N.Y. 22. But if the altera- 
tion is without fraudulent intent, an action will lie upon 
the original consideration. Clough v. Seay, 49 Iowa 11, 
H.&W. 757. 

406. Effect on Mortgage of Altered Note Secured 
By It. Where a note which is secured by a mortgage 
IS fraudulently altered the mortgage as well as the note 
IS discharged. Walton Plow Co. v. Campbell, 35 Neb. 
173, 52 N.W. 883, 16 L.R.A. 468. But where the altera- 
tion is innocently made and the original indebtedness can 
be proved independently of the altered note, the mortgage 
may be enforced. Edington v. McLeod, (Kan.) 124 Pac. 
163, 41 L.R.A. (N.S.) 230 and note. 

407. Negotiable Instruments — Holder in Due 
Course. A holder in due course of a negotiable instru- 
ment may, by statute, enforce payment according to its 
original tenor, notwithstanding the alteration. Negotiable 
Instruments Law, sec. 205. 

408. Lost Instrument. The loss of an instrument 
affects the parties only in so far as it occasions a difficulty 
of proof. In the case of negotiable instruments, before 
the owner of lost paper can recover, he may be required 
to give a bond of indemnity which will secure the maker 
against loss. Blade v. Nolan, 12 Wend. 173, H.&W. 
758, Wright v. Wright, 54 N.Y. 437, Code of Civil Pro- 
cedure, sec. 1917, Church v. Stevens, 56 Misc. 572, 107 
N.Y.S. 310. 
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409. Discharge in Bankruptcy. Bankruptcy effects 
a statutory release from debts and liabilities provable 
under the bankruptcy act. National Bankruptcy Act, 
1898, Meyer v. Bartels, 56 Misc. 621, 107 N.Y.S. 778. 
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CHAPTER XIX. 

DISCHARGE OF CONTRACT BY AGREEMENT. 

410. Forms of Discharge by Agreement. The dis- 
charge of a contract by agreement will assume one of 
three forms: 

1. Rescission — abandonment; 

2. Substituted contract — novation; or 

3. Provisions for discharge. 

411. Rescission. An executory bilateral contract 
may be rescinded before breach by mutual consent of the 
parties. The consideration to support the promises to 
abandon the contract is the mutual promise of each to 
waive or surrender his rights under the abandoned con- 
tract. 

The relinguishment of something by each is not only 
a sufficient consideration for the abandonment of the 
old contract but is also consideration for a new con- 
tract. Colvin V. Post Mortgage & Land Co., 225 N.Y. 
510, Spier v. Hyde, 78 App. Div. 151, 79 N.Y.S. 699. 
An agreement to marry is rescinded by a mutual abandon- 
ment of the engagement, and the abandonment may be 
inferred by the conduct of the parties. Kellet v. Robie, 
99 Wis. 303, 74 N.W. 781. 

"Waiver" and "rescission" do not necessarily mean the 
same thing. There may be a waiver of some right under 
a contract without abrogating it, whereas a rescission not 
only terminates the contract but entitles the parties to a 
restoration to their status quo. Reiger v. Turley, 151 
Iowa 491, 131 N.W. 866. 

If the contract is fully executed by one party, the other 
cannot be released without a consideration. An agree- 
ment for rescission must have all the elements necessary 
for the formation of a new contract. But a right or claim 
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in New York may be discharged or extinguished by a re- 
lease under seal, since, as to such matters, the seal is 
conclusive of consideration. Therefore, a party may be 
discharged from his contract by a delivery to him of a 
sealed release by the creditor. Code of civil Pro., sec. 
840, Stiebel v. Grosberg, 202 N. Y. 266, 95 N. E. 692, 36 
L. R. A. (N. S.) 1147. A promise made by the holder of 
a note to release the maker thereof is unavailable as a de- 
fense in an action against an indorser, since the promise to 
release the maker is ineffective for want of consider- 
ation. If, however, the maker is discharged, the indorser 
also will be released. Crawford v. Millspaugh, 13 John. 
87. 

The promisee may make a gift to the debtor or promisor 
of the outstanding obligation. Gray v. Barton, 55 N.Y. 
68, McKenzie v. Harrison, 120 N.Y. 260, 24 N.E. 458, 8 
L.R.A. 257. The surrender of a bill or a note, or the de- 
livery of a receipt, is evidence of a gift. A mere state- 
ment by a creditor to his debtor, such as "I am giving 
you this debt", "I. release you", or "I discharge you", does 
not operate to discharge the debtor. Garnsey v. Garn^ey, 
116Me. 295, 101 Atl. 447. 

412. Discharge of Negotiable Instruments. The 

Negotiable Instrimients Law, sec. 122, provides that a 
written renunciation shall discharge a party to a nego- 
tiable instrument the same as a surrender of the instru- 
ment itself. 

413. Substituted Contract. The parties to a con- 
tract may abandon it by mutual agreement^ and substi- 
tute in its place a new and different contract, or they may 
waive or modify their rights imder it and ingraft new 
terms upon it. As is the case with all other contracts, 
however, in order to be valid a new agreement by the 
parties to an older one, altering, cancelling, supplement- 
ing, or supplanting their former contract, requires a 
consideration to support it. 
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The mutual promises and reciprocal releases of the 
parties to an existing contract constitute a valid consider- 
ation for a subsequent agreement, and supersede it in 
whole or in part. Dreifus v. Columbian Exposition 
Salvage Co., 194 Pa. St. 475, H. &W. 592, American 
National Exchange Bank v. Smith, 61 Misc. 49, 113 N.Y. 
S. 236, Colvin v. Post Mortgage & Land Co., 225 N.Y. 
510. A new obligation assumed by a substituted contract 
annulling a previous one between the parties is sufficient 
consideration to support the new agreement. McCreery v. 
Day, 119 N.Y. 1, 23 N.E. 198, 6 L.R.A. 503. 

At any time prior to the breach of an executory con- 
tract the time fixed for the performance of the contract 
may be extended without any other consideration than the 
mutual consent of the contracting parties. Green-Shrier 
Co. V. State Realty & Mortgage Co., 199 N.Y. 65, 92 N. 
E.98. 

It is competent for the parties in an executory contract 
of sale and purchase of personal property to agree upon 
another purchase price, time of payment, or place of 
delivery than that fixed in the original contract. Rogers 
V. -Rogers, 139 Mass. 440, 1 N.E. 122, De Klyn v. Silver 
Lake Ice Co. 12 N.Y.S. 917, affirmed 128 N.Y. 582. 

Where the fjarties to a contract could not agree upon 
the amount due thereunder, it was held competent for 
them to adjust their differences by another contract, 
whereby one of the parties obligated himself to pay to the 
other a fixed sum of money in settlement of mutual ac- 
counts. The later contract was substituted for the earlier 
contract which was thereby extinguished. Morecraft v. 
Allen, 78 N.J.L. 729, 75 Atl. 920, L.R.A. 1915B, 1 and 
note. See, also, Linz v. Schuck, 106 Md. 220, 67 Atl. 286, 
11 L.R.A. (N.S.) 789. 

414. Novation. A contract may be modified by the 
substitution of a new party for one of the original parties.) 
This can be done only by the consent of all. This amounts 
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to a substitution of debtors, and is known as "novation." 
Thus, where A owed B a sum of money, and C owed A 
a Uke simi, it was agreed among all parties that C should 
give his note to B for the amoimt and be substituted in 
the place of A as B's debtor. C was insolvent at the time, 
but this was unknown. It was held that A's liability to 
B was extinguished by the novation. Cadens v. Teesdale, 
53 Vt. 460, Milerd v. Thorn, 56 N.Y. 402. 

415. Form of Substituted Agreement. The form 
of a later agreement modifying an earlier one becomes im- 
portant only where the original contract is (a) under 
seal, or (b) within the statute of frauds. A contract 
under seal cannot be modified by a parol imexecuted con- 
tract, but an executed paror modification of a sealed con- 
tract is valid, and evidence of the executed contract is 
admissible to vary or modify the sealed instrument. Mc- 
Kenzie v. Harrison, 120 N.Y. 260, 24 N..E. 458, 8 L.R.A. 
257, Davis v. Bingham, 39 Misc. 299, 79 N.Y.S. 469. 

A written contract not imder seal may be modified after 
execution, but before breach, by an oral agreement. Eagle 
Iron Works v. Farley, 83 App. Div. 82, 82 N.Y.S. 503, 
Coff-Garrod Co., v. Dodwell & Co., 170 N.Y.S. 615. 

A written agreement may be modified by a subsequent 
oral agreement, even though the written agreement pro- 
vides that it cannot be thus modified. For instance, the 
provisions of a contract that the contractor shall make 
no claim for extra work imless the same shall be done in 
pursuance of a written order, may be waived, and an 
oral order or agreement made subsequent thereto for 
extra work will be regarded as a waiver of the written 
stipulation forbidding a recovery for such extra work 
without a written agreement. Solomon v. Vallette, 152 
N.Y. 147, 46 N.E. 324, General Electric Co., v. National 
Construction Co., 178 N.Y. 369, 70 N.E. 928, Headley v. 
Cavileer, 82 N.J.L. 635, 82 Atl. 908, 48 L.R.A. (N.S.) 
564 and note. 



Digitized by VjOOQlC 



Discharge of Contract by Agreement. 303 

A contract within the statute of frauds cannot be mod- 
ified by a subsequent oral agreement. Were this permissi- 
ble the new contract would rest partly in writing and 
partly in parol. Walter v. Bloede Co., 94 Md. 80, H. & W. 
596, Bonicamp v. Starbuck, 25 Okla. 483, 106 Pac. 839, 
L.R.A. 1917B, 141 and annotation 144. 

416. Provisions for Discharge. A contract may 
contain within itself stipulations providing for its dis- 
charge upon the occurence of certain events, or at the op- 
tion of one of the parties. These provisions are, in their 
nature, conditions subsequent. They may operate in the 
following ways : 

1. The non-fulfillment of some term of the contract; 

2. The occurrence of a particular event; or 

3. The exercise by one of the parties of an option to 
terminate the contract, the option being given 

(a) By express provisions in the contract ; or 

(b) By a custom or usage forming part of the con- 
tract. 

Moore v. Phoenix Insurance Co., 62 N.H. 240, H. & 
W. 598, Gray v. Gardner, 17 Mass. 188, H. & W. 601. 

Illustrations: The ordinary clause of defeasance in a 
mortgage discharges the contract and conveyance upon 
payment of the mortgage debt. The usual excepted risks 
in a charter-party, also illustrate conditions subsequent. 
Where a servant is engaged to carry on his master's busi- 
ness, "to the master's satisfaction," the master has the 
absolute right to discharge his servant whenever he be- 
comes dissatisfied, and he is the sole judge as to whether 
or not the servant is satisfactory. 

Where a contract of employment gives to either party 
a right to terminate it upon notice, the giving of the no- 
tice operates to discharge the contract. Graves v. Ed- 
wards, 50 Fed. 477, Ginsberg v. Friedman, 146 App. Div. 
779, 131 N.Y.S. 517, Crawford v. Mail & Express Pub- 
lishing Co., 163 N.Y. 404, 57 N.E. 616, Mackenzie v. Min- 
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is, 132 Ga. 323, 63 S.E. 900, 23 L.R.A. (N.S.) 1003 an J. 
note. 

417. Option Sales. Where a person buys goods: 
under a contract which warrants that the goods shall an- 
swer a certain description, and that if they do not the buy- 
er will be entitled to return them, an option is conferred* 
on the buyer to accept or reject the goods. If the goods- 
are returned the contract is discharged and not broken^ 
Ray V. Thompson, 12 Gushing 281, H. & W. 602. 
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CHAPTER XX. 

DISCHARGE OF CONTRACT BY 
PERFORMANCE. 

418. In General. The most natural mode of dis- 
charging a contract is by performance. Whether what 
is done amounts to a performance depends upon the con- 
struction of the contract. If the promisee has received 
all that he had a right to demand, the contract is dis- 
charged. 

Whether the promisee has received all that he has a 
right to demand often involves interesting and difficult 
questions. The rights of the parties must be determined 
by the contract construed in the light of surrounding cir- 
cumstances. The functions of both the court and the 
jury may be required in answering the question: Has the 
promisee received all that he has a right to demand? 
Where one has agreed to drill a well for another, when 
has he performed his contract ? Sweezy v. O'Rourke, 226 
N.Y. 378. When are contracts for permanent employ- 
ment or employment for life discharged by performance ? 
Cox V. Baltimore & Ohio Southwestern Railroad Co. 180 
Ind. 495, 103 N.E. 337, 50 L.R.A. (N.S.) 453 and note. 

419. Payment — Place. In the absence of an agreed 
place of payment it is the duty of the debtor to seek his 
creditor to make payment. The debtor, however, need not 
go out of his own State to make payment on a contract 
which is made within his State. Where the creditor is a 
non-resident he should provide for a place of payment 
within the State of his debtor. But if the contract was 
made out of the State the debtor should make payment at 
the place where the contract was made. Weyand v. Park 
Terrace Co. 202 N.Y. 231, 95 N.E. 723, 36 L.R.A. (N. 
S.) 308 and note. 



Digitized by VjOOQiC 



306 Law of Contract. 

420. Payment — Money. If the contract requires 
the payment of money, such payment extinguishes the 
debt and discharges the contract. Lancey v. Clark, 64 N. 
Y. 209. A payment in counterfeit coins, bank notes, etc., 
does not discharge the debt. Markle v. Hatfield, 2 John. 
455, Thomas v. Todd, 6 Hill 340. 

The transmission by mail of money by a debtor to his 
creditor is at the hazard of the debtor. If, however, a 
debtor sends the money as directed by his creditor, it is at 
the latter's risk, and the debt is discharged, even though 
the remittance is lost. Palmer v. Phoenix Mutual Life In- 
surance Co. 84 N.Y. 63, Matterson v. Union Bank & 
Trust Co. 86 Wash. 560, 150 Pac. 1126, L.R.A. 1918A, 
531 and annotation. 

421. Payment — Debtor's Notes. Whether the pay- 
ment of a debt by a note of the debtor acts as a discharge 
of the debt is a question of intention. If the note is ac- 
cepted expressly as payment, it will discharge the debt. 
The payee must then bring his action on the note. But 
in the absence of such an agreement, the note is a con- 
ditional, and not an absolute, payment. The law pre- 
sumes that the note was not accepted as payment, and if 
the note is not paid at maturity, an action may be main- 
tained on the original consideration. This presumption 
prevails, whether the debt is a pre-existing one or is con- 
current with the giving of the note. In an action for 
goods sold and delivered, it was held that the acceptance 
of the note did not prevent an action upon the original 
claim after the maturity of the note. St. Albans Beef Co. 
V. Aldridge, 112 App. Div. 803, 99 N.Y.S. 398, Leschen 
& Sons Rope Co. v. Mayflower Gold Mining & Reduc- 
tion Co. 173 Fed. 855, 35 L.R.A. (N.S.) 1 and note, 11. 

422. Payment — Debtor's Check. In the absence of 
an agreement to take the debtor's check in absolute pay- 
ment or satisfaction of a debt, the law presumes that it 
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is a conditional payment only; that is, that if the check 
is paid the debt will be discharged, and if the check is not 
paid the debt will not be discharged. Greenwich Insur- 
ance Co. V. Oregon Improvement Co., 76 Hun 194, 27 
N.Y.S. 794, affirmed, 148 N.Y. 758. 

Where, however, the creditor procures a certification of 
his debtor's check, it will constitute a payment to the 
amount of the check. St. Rege's Paper Co. v. Tona- 
wanda Board & Paper Co. 107 App. Div. 90, 94 N.Y.S. 
946, affirmed, 186 N.Y. 563. And a creditor's failure to 
use due diligence in presenting a check for payment oper- 
ates as payment to the extent that the debtor is damaged 
thereby. Carroll v. Sweet, 128 N.Y. 19, 27 ISf.E. 763, 
13 L.R.A. 43. 

423. Payment — Third Person's Note, Check or 
Draft. The acceptance of a note, check or draft of a 
third person by the creditor from his debtor does not 
operate as payment of an antecedent debt, unless the 
parties so agreed. But the transfer of a note, check or 
draft of a third person, upon a purchase of property or 
for an indebtedness contracted at the time of transfer, is 
presumably a payrtient pro tanto, and the burden of show- 
ing the contrary rests on the person receiving the paper. 
Noel V. Murray, 13 N.Y. 167, Dillie v. White, 132 Iowa 
327, 109 N.W. 909, 10 L.R.A. (N.S.) 510 and note. 

In Hall V. Stevens, 116 N.Y. 201, 22 N.E. 374, 5 
L.R.A. 804, the action was for the purchase price of 
cattle sold by the plaintiff to the defendant. At the time 
of the sale, the plaintiff accepted from defendants a draft 
for $1,311.25 drawn by the First National Bank of Buf- 
falo upon the Fourth National Bank of New York. The 
Buffalo bank was insolvent, unknown to plaintiff or de- 
fendants. The drawee refused to pay the draft. The 
court said: "The plaintiff having proved the sale and 
delivery of the cattle and the acceptance by him of a 
draft growing out of the transaction itself, but neither 
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signed nor indorsed by the defendants, who was required 
to show whether the draft was taken as payment or as 
security? The answer to this question depends upon 
whether the draft was taken for a present or a precedent 
debt. If it was the former, the presumption is that it 
was agreed to be taken in payment, and the burden of 
proving the contrary rested upon the plaintiff ; while if it 
was for the latter, the presumption is that it was not taken 
as payment, and the onus of establishing that it was so 
taken rested upon the defendants. The plaintiff failed to 
overcome the presumption that the draft was accepted as 
payment, and the court held that he could not recover. 
For an exhaustive analysis of the authorities, see note to 
Leschen & Sons Rope Co. y. Mayflower Gold Mining & 
Reduction Co., 173 Fed. 855, in 35 L.R.A. (N.S.) 1. 

It is generally conceded that there is no implied war- 
ranty that the maker is solvent by one selling without 
indorsing the paper of another. Hecht v. Batcheller, 147 
Mass. 335, 17 N.E. 651, People's Bank y. Bogart, 81 N.Y. 
101. But where a note, transferred in payment of an 
antecedent indebtedness, is worthless because of insolv- 
ency of the maker, the debt is not discharged, and a re- 
covery may be had on the original debt. There is an 
obvious distinction between a sale in the open market of 
worthless paper and the payment of an antecedent debt 
by such paper. Roberts v. Fisher, 43 N.Y. 159, Harris 
V. Hanover National Bank, 15 Fed. 786. See note to 
Dille V. White, 132 Iowa 327, in 10 L.R.A. (N.S.) 510. 

424. Application of Payment — By the Parties. 

Where a person owes several debts or items to another, 
he has a right to direct to which item the payment shall 
be applied. Goodman v. Snow, 81 Hun 225, 30 N.Y.S. 
672. In the absence of such direction, the creditor may 
apply the payment to whichever debt he pleases. Where 
A sold goods to B on condition that B would pay a debt 
owing by C, it was proper for A to apply payments there- 
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after made on account by B on the indebtedness of C. 
Frank v. Lockhart, 34 Misc. 781, 68 N.Y.S, 838. The 
creditor, however, cannot apply payments to an illegal 
claim, such as a debt for liquor sold in violation of law, 
or a claim for usurious interest without the debtor's con- 
sent. Anderson v. Griffith, 51 Or. 116, 93 Pac. 934. 

425. Application of Payments — By Law. When 
neither the debtor nor the creditor applies the payment 
to any particular debt or item, the law will make the ap- 
plication. In re Milligan's Estate, 112 App. Div. 373, 98 
N.Y.S. 480. 

But the courts have met with many difficult questions 
in making the application. In New York the courts fol- 
low the Civil or Roman law, and apply the payment in 
a way which would be most beneficial to the debtor. 
Thus, a payment will be applied to an interest-bearing 
debt, in preference to one that does not bear interest, 
because the former is more burdensome. So, also, a 
payment will be applied to a mortgage and judgment debt, 
in preference to an account, because the former would 
bear more heavily on the debtor. Pattison v. Hull, 9 
Cowen 747, Jones v. Benedict, 83 N.Y. 79, Smith v. Ettin- 
ger, 75 Misc. 458, 133 N.Y.S. 463. 

The opposite view that it is not inequitable to extin- 
guish first those debts less burdensome and for which 
the security is most precarious is illustrated in Field v. 
Holland, 6 Cranch 27, in which the United States Su- 
preme Court applied a payment to other demands, rather 
than to a judgment debt, on the ground that the former 
were not so well secured. All courts agree that an equit- 
able application should be made. But what is equitable? 
Is it more equitable to adopt the Civil law rule and apply 
payments that would be most beneficial to the debtor, or 
to follow the opposite rule which considers the creditor's 
interest? Coons v. Tome, 9 Fed. 532. 

In Camp v. Smith, 48 Hun 621, 1 N.Y.S. 372, where 
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a creditor held both a secured and an unsecured claim 
against a debtor, the court applied a payment by the 
debtor to the debtor's imsecured claim under the rule 
that a payment will be applied to the debt of which the 
security is most precarious. 

All jurisdictions agree that payments made on an open 
account will be applied to the earliest items thereof, but 
not if the earlier items are secured and the later ones 
are not. Stanwix v. Leonard, 125 App. Div. 299, 109 
N.Y.S. 804. 

TENDER. 

426. What is Tender — Tender of Goods. A tender 
is an attempt to do what a party has promised to do but 
is prevented from doing by acts of the other party. Where 
it is applied to a performance of a promise to do some- 
thing, other than the payment of money, its effett is to 
extinguish the other party's rights to demand perform- 
ance. In employment contracts, it is not necessary for 
the employee, upon a repudiation of the contract by the 
employer, to tender thereafter his services or to keep him- 
self in readiness to perform. The employee's readiness 
to perform at the time stipulated constitutes a tender of 
his services and the employer's refusal to accept the ten- 
dered service operates to discharge the employee's con- 
tractual obligation. Howard v. Daly, 61 N.Y. 362. 

The buyer's refusal to accept goods when tendered by 
the seller, discharges the seller's duty of making further 
efforts to deliver, since the tender and refusal discharges 
the contract of sale. Jardine, Matheson & Co. v. Haghet 
Silk Co. 203 N.Y. 273, 96 N.E. 449. After tender and 
refusal to accept goods, the relation of the parties becomes 
that of bailor and bailee and the seller then may sue for 
the purchase price. Lamb v. Lathrop, 13 Wend. 95, 27 
Am. Dec. 174, Gross v. Ajello, 132 App. Div. 25, 116 
N.Y.S. 380, Pate v. Ralston, 158 Iowa 411, 139 N.W. 
906, 51 L.R.A. (N.S.) 735 and note. 
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427. Tender of Money. Where the performance of 
the contract requires the payment of money to constitute 
a legal tender, the full amount must actually be offered, 
but production of the money may be waived by the cred- 
itor. The tender must be absolute and without condi- 
tions; it must observe the terms of the contract as to 
time, place and mode of payment; and the debtor must 
continue always ready and willing to pay the debt. Noyes 
V. Wyckoff, 114 N.Y. 204, 21 N.E. 158, Werner v. 
Tuch, 127 N.Y. 217, 27 N.E. 845, Knight v. Abbott, 30 
Vt. 577, H. & W. 612. The provisions of the Code of 
Civil Procedure, sections 731, 732 and 733 authorize a 
tender after an action is brought. 

428. Effect of Tender. The only effect of tender, 
if it be sufficient, is to stop interest and throw the cost of 
suit on the other party; but to have this result the ten- 
der must be kept good. Nelson v. Loder, 132 N.Y. 
288, 30 N.E. 369. 

A tender at any time before a sale in foreclosure, of 
a debt secured by a mortgage, extinguishes the lien, and 
as it leaves the debt unaffected, it is not necessary to keep 
the tender good. The leading case on this question is 
Kortright v. Cady, 21 N.Y. 343. In Cresco Realty Co. 
v. Clark, 128 App. Div.. 146, 112 N.Y.S. 551, it was held 
that a tender of interest prior to an action of foreclosure 
for its non-payment bars the action, and such tender need 
not be kept good by payment into court to be available 
as a defense. See Annotation to Knudson v. Fenimore 
(Okla.) 169 Pac. 478, in L.R.A. 1918C, 186. 

A tender and payment into court admits the debt or 
contract and transfers the title of the money to the cred- 
itor, even if it is not accepted. The money cannot after- 
wards be withdrawn by the debtor, and this, too, even 
though the plaintiff is defeated in the action or recovers 
a verdict for less than the sum tendered. Mann v. Sprout, 
185 N.Y. 109, 77 N.E. 1018, 5 L.R.A. (N.S.) 561. 
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429. Duty to Make Change. The sum tendered 
should be such as not to require the creditor to make 
change. However, a duty is imposed upon carriers of 
passengers to make change for a reasonable amount. The 
question of the reasonableness of the rules of these com- 
panies as to the amount, where the facts are undisputed, 
is one of law for the courts. A rule of a street railway 
company that not more than two dollars will be accepted 
and change given, in payment of a five cent fare, is rea- 
sonable. And where a passenger tenders a five dollar bill 
it may be refused and the passenger may be ejected, since 
the amount tendered is unreasonable. Barker v. Central 
Park, North & East River Railroad Co., 151 N.Y. 237, 
45 N.E. 550, 35 L.R.A. 489 and note. 

The duty of a telegraph company to make change is 
in doubt. Apparently the company may justly refuse to 
send a message unless the sender tenders the exact 
amount of the charges. Dale v. Western Union Tele- 
graph Co., 181 App. Div. 292, 168 N.Y.S. 783. 

430. Legal Tender — Lawful Money. Under pres- 
ent provisions of the United States statutes, the debtor 
may offer his creditor any of the following moneys : 

a. Gold coins in any amount ; 

b. Silver coins of the denomination of $1, in any 
atnount ; 

c. Fractional silver coins not exceeding $10 ; 

d. Minor coins (coppers, nickels, etc.), in amount not 
exceeding 25 cents ; 

e. Treasury notes, in any amount, for all debts, public 
and private; also receivable for customs, taxes and all 
public dues, but not for duties on imports or interest on 
public debt ; 

' f. Gold certificates, payable to bearer, are made legal 
tender under Act of Congress (December, 1919). 

Silver certificates, checks, certificates of deposit, 
money orders, bank notes, etc., are not legal tender. 
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431. Waiver of Legal Tender. While a legal tend- 
er can be made only in money which has been made legal 
tender by law, the objection to the medium in which the 
tender is made may be waived by the creditor. Thus, 
if the debtor makes a tender of bank bills and the cred- 
itor makes no objection to receiving them on the ground 
that they are not legal tender, but refuses to accept them 
on some other ground, the objection to the medium is 
waived, and the tender is good. Bristol v. Mente, 79 
App. Div. 67, 80 N.Y.S. 52. If a check is tendered by a 
debtor, and the creditor refuses to receive it on some 
ground other than that it is not legal tender, the tender is 
valid. Mitchell v. Vermont Copper Min. Co., 67 N.Y. 
280, Becker v. Boon, 61 N.Y. 317. While a debtor was 
in the act of drawing his check for the amount due, he 
was interrupted by the creditor with an inquiry as to the 
amount of the check, and a dispute arose as to the amount 
due. The creditor finally declared that he would not ac- 
cept the amount offered. It was held that there was a 
sufficient tender. Link v. Mack, 25 Misc. 615, 56 N.Y.S. 
115. 

SUBSTANTIAL PERFORMANCE. 

432. Sufficiency of Performance. It is a general 
rule of law that a contract must be performed according 
to the terms of the agreement before a party can have 
any right of action thereon. A person cannot be com- 
pelled to accept one thing when he bargained for another. 
He has the right to have the thing contracted for in the 
form agreed upon. While these general principles were 
strictly enforced under the common law, yet the more 
modern decisions indicate a tendency to relax the rigors 
of the earlier rules. Thus it is that the law looks to the 
spirit of a contract and not to the letter of it, and that 
the question, therefore, is not whether a party has liter- 
ally complied with the terms of the contract, but whether 
he has substantially done so. Although a plaintiff is not 
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absolutely free from fault in every particular, the court 
will not turn him away if he has in good faith made sub- 
stantial performance, but will enforce his rights on the. 
one hand, and preserve the rights of the defendant oa 
the other, by permitting a recoupment. A contract to 
place and keep up fourteen himdred signs on an elevated, 
railway is substantially performed where all except twenty 
of the signs were kept up, and these twenty were to have: 
been placed in galleries leading to a bridge but weie 
placed in temporary galleries while the other galleries- 
were being reconstructed. Desmond Dunne Co. v. Fried- 
man-Doscher Co. 162 N.Y. 486, 56 N.E. 995. But there 
can be no recovery under the theory of substantial per- 
formance unless the plaintiff acted in good faith. Gilles- 
pie Tool Co. V. Wilson, 123 Pa. St. 19, H. &. W. 619. 
Where A contracted to keep B's automobile in "good- 
running condition," putting it in "fair condition" was not 
substantial performance. Kehoe v. Newman 169 N.Y.S. 
71. So a contract to build a monument is not substan- 
tially performed if the monument is of different dimeh- 
sions from those specified in the contract. Cutler v. Dix„ 
67 Vt. 347, 31 Atl. 780, Blitz v. Toovey, 9 N.Y.S. 439. 
A court of equity, in actions for specific performance^ 
may give the plaintiff relief and compel a defendant to- 
perform, although the plaintiff cannot tender all he con- 
tracted to deUver. Thus, if, in a contract for the sale of 
a farm of two hundred acres, there is but one hundred 
and ninety-five acres, the court, in its discretion, may 
grant the vendor specific performance against the vendee, 
deducting a proportionate amount from the purchase 
price. King v. Bardeau, 6 John. Ch. 38. But if the vari- 
ation is great, equity will not compel the purchaser to per- 
form. Wetmore v. Bruce, 118 N.Y. 319, 23 N.E. 303. 

433. Substantial Performance of Building Con- 
tracts. The doctrine .of substantial performance finds 
frequent application in building contracts. Substantial 
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performance is such performance as entitles the builder 
to recover under a complaint for performance, with allow- 
ances to the owner for unsubstantial omissions. Nolan 
V. Whitney, 88 N.Y. 648, H. & W. 617. The deviations 
in the completion of or failure to complete the building 
must not have been wilful or intentional. There must be 
an honest attempt to perform the contract. If the con- 
tract is performed in a careless and negligent manner and 
defects appear throughout the entire building, there is not 
a substantial performance. Carpenter Co. v. Ellsworth, 
151 App. Div. 532, 136 N.Y.S. 108, Easthampton Lumber 
& Coal Co. v. Worthington, 186 N.Y. 407, 79 N.E. 323. 

The principal reason for allowing a recovery in case 
of substantial performance is that the building so con- 
structed is an additional value to the land which it is 
not deemed fair to allow to the owner without compensa- 
tion therefor. Approximate justice is awarded in such 
cases by allowing the contractor to recover the contract 
price less a deduction for the damages caused by the omis- 
sion or defects. But if there be structural defects, or 
defects in material, or in specifications as to size of 
rooms, windows, doors, etc., there can be no recovery 
under the contract on quantum meruit, and this, too, 
though the building as completed may be substantial, hab- 
itable and of much value. Spence v. Ham, 163 N.Y. 
220, 57 N.E. 412, 51 L.R.A. 238, Foeller v. Heintz, 137 
Wis. 169, 118 N.W. 543, 24 L.R.A. (N.S.) 327 and note. 

CONTRACTS CONDITIONED UPON 
PERSONAL SATISFACTION. 

434. Performance to the Satisfaction of Adverse 
Party. A contract in which one party agfrees to per- 
form his part to the "satisfaction" of the adverse party 
presents important questions as to what constitutes satis- 
faction. Contracts involving this question may be classi- 
fied as follows : 



Digitized by VjOOQiC 



316 Law of Contract. 

1. Contracts involving personal taste. 

2. Contracts for work and labor. 

3. Contracts for the sale of goods. 

435. Contracts Involving Personal Taste. Where 
the performance of a contract involves personal taste, 
fancy, judgment or individual preference, the party who 
is to be satisfied is the sole judge as to whether or not 
he has received all that he has a right to demand or, in 
other words, he is or ought to be satisfied. There can 
be no recovery under such contracts unless the party who 
is to make compensation is satisfied. 

The promisor's dissatisfaction, although it may be un- 
reasonable, must be honest. He must not act arbitrarily 
or capriciously, or merely feign dissatisfaction. He can 
not avail himself of his own fraud to escape liability on 
his contract. Where the publishers of a newspaper en- 
gaged plaintiff to write for the paper for a certain period, 
provided his services were "satisfactory to the publish- 
ers," it was held that the publishers were the sole judges 
of the quality of the work done. The court said: "An 
article printed in a paper or magazine may please one 
person and displease another. It may gratify the taste 
of one and become the subject of criticism and ridicule 
on the part of another. The plaintiff did not agree to 
satisfy a court or jury, but undertook to satisfy the pub- 
lishers. It was their taste, their fancy, their interest, and 
their judgment that was to be satisfied." Crawford v. 
Mail & Express PubHshing Co. 163 N.Y. 404, 57 N.E. 
616, Beissel v. Vermillion Farmers' Elevator Co. 102 
Minn. 229, 113 N.W. 575, 12 L.R.A. (N.S.) 403 and 
note. The question of performance to the satisfaction of 
a party is further illustrated in the following cases: 
Saxe V. Shubert Theatrical Co. 57 Misc. 620, 108 N.Y.S. 
683 (an actor), Adams Radiator & Boiler Works v. 
Schnader, 155 Pa. St. 394, 26 Atl. 745 (steam heating 
apparatus), Gibson v. Cranage, 39 Mich. 49 (portrait), 
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Zaleski v. Clark, 44 Conn. 218 (bust), Brown v. Foster, 
113 Mass. 136, H.&W. 621 (suit of clothes), Haven v. 
Sol Smith Russell, 34 N.Y.S. 292 (manuscript for play), 
Gray v. Alabama National Bank, 14 N.Y.S. 155, 30 N.Y. 
St. Rep. 824 (design for steel plate). Walker v. Edward 
Thompson Co., 37 App. Div. 536, 56 N.Y.S. 326 (literary 
work). 

A contract for a ventilating machine, guaranteed to 
operate to "the purchaser's satisfaction," involves no ques- 
tion of personal taste or individual preference. Hummel 
V. Stern, 15 Misc. 27, 36 N.Y.S. 443. 

436. Contracts for Work and Labor. Where, 
imder a contract not involving personal taste, one agrees 
to perform to the satisfaction of a party, and the work 
and labor would be wholly lost unless paid for, the courts 
hold it would be manifestly inequitable to allow a repudia- 
tion of the contract on the ground of dissatisfaction, and 
rule that what "the law will say a contracting party ought 
in reason to be satisfied with, that the law will say he is 
satisfied with." Therefore, if he ought to be satisfied, the 
law says he is satisfied. In such cases he cannot, arbi- 
trarily and unreasonably, deny satisfaction. This rule of 
law was applied in a contract for the repair of a boiler, 
to be paid for only when the defendant was "satisfied" 
that it was, as changed, a "success." The contract does 
not involve a matter of personal taste. It is, at most, a 
promise to give reasonable satisfaction, subject to the 
judgment of judicial triers. Duplex Safety Boiler Co. v. 
Garden, 101 N.Y. 387, 4 N.E. 749, H. &W. 624, Doll v. 
Noble, 116 N.Y. 230, 22 N.E. 406, 5 L.R.A. 554. 

In doubtful cases the courts are strongly inclined to 
construe contracts of this class as agreements to perform 
or to do the thing in such a way as ought reasonably to 
satisfy the defendant. Where a contract to furnish a 
system of heating for a building provides that if "the 
system proves satisfactory," the satisfactoriness is to be 
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determined by the mind of a reasonable man and not by 
the private taste or liking of the owner of the building. 
Hawkins v. Graham, 149 Mass. 284, 21 N.E. 312. 

437. Contracts for the Sale of Goods. In the sale 
of goods under a contract that the goods may be returned 
if not satisfactory to the vendee, the rule of personal taste 
or individual preference applies. McClure v. Briggs, 58 
Vt. 82 (organ), McCarren v. McNulty, 7 Gray 139 
(bookcase). Even though personal taste is not involved, 
if the contract makes the buyer the sole judge, he may 
return the goods, — at least, where the seller can be sub- 
stantially placed in statu quo. Singerly v. Thayer, 108 
Pa. St. 291 (passenger elevator). Exhaust Ventilator Co. 
V. Chicago R. Co., 66 Wis. 218, 28 N.W. 343 (exhaust 
fans), Campbell Printing Press Co. v. Thorp, 36 Fed. 
414, 1 L.R.A. 645 (printing press), Wood Co. v. Smith, 
50 Mich. 565, 15 N.W. 906 (harvesting machine), Aiken 
V. Hyde, 99 Mass. 183 (gas generator). 

Where machinery and implements are sold with a war- 
ranty that they will work 'Veil", the question of their 
operative fitness and mechanical utility becomes one of 
fact and not of personal taste. 

438. Approved by Third Persons. Where the 
articles sold or the work to be done or performed is to be 
subject to the approval of, or satisfactory to, some third 
person, the approval of such person becomes a condition 
precedent to a recovery for the price. In the absence of 
fraud or bad faith his judgment or determination is final 
and conclusive. Church v. Shanklin, 95 Cal. 626, 30 Pac. 
789, 17 L.R.A. 207 and note. 

439. Building Contract — Architect's Certificate. 

Where a building or construction contract provides that 
the contractor shall not be entitled to any payment until 
he has obtained a certificate from the architect or the 
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engineer that the work has been done in strict accordance 
with the drawings and specifications and that the payment 
is properly due, the contractor cannot recover for work 
performed under the contract without obtaining such 
certificate, unless the provisions requiring it have been 
waived, or he is prevented from obtaining it by some 
wrongful act of the owner, or the fraudulent, collusive 
or unreasonable refusal by the architect. Sweet v. Mor- 
rison, 116 N.Y. 19, 22 N.E. 276, Neidlinger v. Onward 
Construction Co., 107 App. Div. 398, 95 N.Y.S. 1148, 
affirmed, 188 N.Y. 572, Hennebique Construction Co. v. 
Boston Cold Storage & Terminal Co., 230 Mass. 456, 119 
N.E. 948, L.R.A. 1918F, 374 and annotation. 

As matter of law, full and complete performance of a 
construction contract does not excuse the failure to secure 
the architect's or engineer's certificate required by the 
contract. Bush v. Jones, 144 Fed. 942, 6 L.R.A. (N.S.) 
774. 

DISCHARGE OF CONTRACT BY BREACH. 

440. Nature of Breach. The refusal of a party to 
recognize the existence of a contract, or the doing of 
something inconsistent with the contract, constitutes a 
breach thereof. Howard v. Daly, 61 N.Y. 362. But 
where the subject matter of the contract involves no 
personal relation or confidence between the parties, or 
the exercise of personal skill or science, an assignment 
by one of the parties will not operate to breach the con- 
tract. Nor is the rule different where the assignment 
is for the benefit of creditors. Vandegrift v. Cowles 
Engineering Co., 161 N.Y. 435, 55 N.E. 941, 48 L.R.A. 
685. 

441. Effect of Breach. The effect of a breach of a 
contract is to create a new obligation — the duty to com- 
pensate the party injured by the breach. The breach 
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always gives to the injured party a right of action and 
ordinarily discharges his contractual obligation. Fos- 
sume V. Requa, 218 N.Y. 339. It does not have this 
effect, however, where the breach relates to a mere war- 
ranty or to a subsidiary part of the contract. For in- 
stance, where there is substantial performance in a build- 
ing contract, the failure of the contractor fully to per- 
form does not discharge the owner from his obligation 
to make payment with proper allowances for damages. 
Huffcut's Anson, 357, Nolan v. Whitney, 88 N.Y. 648, 
H.&W. 617. 

442. Rights of Party Discharged. Where a party 
to a contract is discharged by the default of the other 
party, he may 

1. Consider himself exonerated and resist an action 
brought for non-performance. Kokomo Strawboard Co. 
V. Inman, 134 N.Y. 92, 31 N.E. 248; 

2. Sue at once for such damages as he has sustained, 
without showing performance. Canada v. Wick, 100 
N.Y. 127, 2 N.E. 381 ; or 

3. Sue on quantum meruit where he has partly per- 
formed. Clark V. Mayor, 4 N.Y. 338, 53 Am. Dec. 379, 
Derby v. Johnson, 21 Vt. 17, H. & W. 646. 

443. Modes of Discharge by Breach. A breach of 
contract may occur in one of three ways, namely : 

1. Either party may renounce his Hability, 

a. Before performance is due, or 

b. In the course of performance. 

2. Either party may make it impossible for the other 
to perform, 

a. Before performance is due, or 

b. In the course of performance. 

3. Either party may totally or partially fail to per- 
form what he promised. 
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444. Renunciation Before Performance is Due. 

An unqualified and positive refusal to perform a contract 
before performance is due constitutes a complete breach 
of the contract. The parties have a right to rely upon the 
contractual relationship being maintained from the date 
of the making of the contract until the performance is 
due, and renimciation before this time gives the injured 
party a right to an immediate action. A contract is a 
contract from the time it is made and not from the time 
it is to be performed. For instance, on February 1st, 
1920, A employs B for one year ; the employment to begin 
September 1st, 1920. On March 1st, 1920, A writes B 
that he will not require his services. B may bring an 
action instantly for damages for breach of contract. 
Roehm v. Horst, 178 U.S. 1, H.&W. 627, Petschke v. 
Rohdiek, 173 N.Y. 380. 

The rule that an immediate right of action arises upon 
renunciation applies to only three classes of contracts, 
viz. : 

1. Contracts to marry; ; 

2. Contracts for personal service; and 

3. Contracts for the sale or manufacture of goods. 
Kelly V. Security Mutual Life Insurance Co., 186 N.Y. 
16, 78 N.E. 584. 

The right to sue immediately upon a renunciation does 
not apply to contracts for the payment of money at a 
future time; and in some jurisdictions the principle is 
disapproved unqualifiedly. Daniels v. Newton, 114 Mass. 
530, Stanford v. McGill, 6 N.D. 536, 72 N.W. 938, 38 
L.R.A. 760. 

The party not in default is not compelled to act im- 
mediately upon the renimciation. He may treat the con- 
tract as still subsisting, and defer his action until the time 
for performance arrives. Ga Nun v. Palmer, 202 N.Y^ 
483, 96 N.E. 99, 36 L.R.A. (N.S.) 922. 

445.' What Gonstitutes Renunciation. To give the 
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injured party an immediate right of action, the renun- 
ciation must be 

a. Unequivocal and absolute ; 

b. Regarded as rentmciation by the other party ; and 

c. Must terminate the entire contract. Dingley v. 
Oler, 117 U.S. 490, Zuck & Henry v. McClure & Co., 98 
Pa. St. 541, H.&W. 637. 

446. Renunciation in Course of Performance. A 
repudiation of a contract in the course of its performance 
brings the contract to an end. The party employed is 
not at liberty to disregard the rentmciation. He cannot 
go on and complete the contract, if, by so doing, the dam- 
ages are increased. The party employed is fully pro- 
tected. Two remedies are open to him. He may (a) 
elect to treat the contract as rescinded and recover on a 
quantum meruit, or (b) sue for damages for breach of 
contract and recover what the labor and material fur- 
nished are actually worth and the loss of profits measured 
by legal principles applicable for the assessment of dam- 
ages in the particular case. For instance, in building and 
construction contracts the loss of profits would be the 
difference between the contract price and the cost of per- 
formance, assuming the cost to be less than the contract 
price. Clark v. Marsiglia, 1 Denio 317, 43 Am. Dec. 670, 
H. & W. 651, Wright V. Reusens, 133 N.Y. 298 at p. 305, 
31 N.E. 215, Hale v. Trout, 35 Cal. 229, H.&W. 641, 
Valente v. Weinberg, 80 Conn. 134, 67 Atl. 369, 13 
L.R.A. (N.S.) 448 and note. The rule was applied in an 
advertisement contract where the publisher continued the 
publication after notice to discontinue. Mendell v. Will- 
young, 42 Misc. 210, 85 N.Y.S. 647. 

Where the action is based on quantum meruit the con- 
tract price would be important only so far as it is evidence 
of the value of the labor and material furnished. The 
value may be measured, but is not necessarily, by the 
contract price. Connolly v. Sullivan, 173 Mass. 1, 53 N.E. 
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919, H. & W. 649, Lawrence Bros. v. Heylmaii, 89 App. 
Div. 620, 85 N.Y.S. 789, affirmed, 184 N.Y. 531. 

The renunciation by a client of a contract with an 
attorney whereby the attorney was to serve for a contin- 
gent fee, entitles the lawyer to recover only for the value 
of services rendered and not for the profits that would 
result from a successful prosecution of the litigation. 
Andrews v. Haas, 214 N.Y. 255, 108 N.E. 423. 

447. Impossibility Created by Either Party Before 
Performance is Due. Where performance of a contract 
is made imp^ossible by one of the parties, the effect is the 
same as renunciation. The party making performance 
impossible does not discharge himself from liability; the 
injured party has an immediate right of action. Thus, A 
promises to sell and deliver goods to B at a certain time, 
and before the time arrives, sells and delivers the goods 
to C ; A promises to marry B, and before the time arrives, 
marries C. In these cases A disables himself from per- 
forming his contract, and B is discharged and may bring 
an action at once. Where one thus disables himself from 
performance he waives performance by the other party. 
The disability operates as a waiver of the acts of the 
other party, which, except for such disability, he would 
be bound to perform as conditions precedent to recovery 
on the contract. Woolner v. Hill, 93 N.Y. 576, Wolf v. 
Marsh, 54 Cal. 228, H. & W. 639. 

448. Impossibility Created by One Party in 
Course of Performance. In cases coming under this 
head, the rule is the same as where performance is made 
impossible before the time of performance is due. Thus, 
where A agreed to furnish air-propellers to remove the 
smoke from B's tempering-room, B to furnish the power 
from a shaft in such room, and the machine was to be 
subject to a thirty days' successful trial, it was held that 
the fact that the shaft broke and that B declined to fur- 
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nish a tiew shaft, thus making impossible the stipulated 
test, left B liable to A for the contract price. Howard 
V. American Manufacturing Co., 162 N^Y. 347. So, 
where a heating plant was sold tmder a contract by which 
the vendor was allowed a year in which to remedy any 
defects, the removal of the plant by the vendee before 
the expiration of the year made the vendee liable for the 
contract price. Lehmann v. Webster, 209 111. 264, 70 
N.E. 600. 

Where plaintiff contracted with the defendant to con- 
duct certain litigation, and, pending suit, the defendant 
compromised and settled, it was held that plaintiff was 
entitled to reasonable compensation for the work done, 
but not to the sum agreed upon as a contingent fee, and 
further, that it was not necessary to prove that the litiga- 
tion would have been successful. Matter of Snyder, 190 
N.Y. 66, 82 N.E.-742, 14 L.R.A. (N.S.) 1101 and note. 
So, too, where the plaintiff sold to the defendant a monu- 
ment upon which were to be inscribed four lines of verse 
to be furnished by the defendant, it was held that if the 
defendant refused to furnish the lines of verse, the plain- 
tiff could erect the monument without the verse and re- 
cover the contract price, less the cost of inscribing the 
verse. Eastern Granite Co. v. Heim, 89 Iowa 698, 57 
N.W. 437. 

BREACH BY FAILURE OF PERFORMANCE. 

449. Relation of Promises. Whether a partial or 
a total failure to perform a promise or covenant of a 
contract discharges the adverse party depends upon the 
nature and charact-er of the respective promises. The 
question concretely stated is this : Where A and B make 
mutual promises, must a performance or tender thereof 
by A precede pjerformance by B; or may B be liable to A 
even though A has not performed ; or must both A and 
Bbe ready I to perform at the same time? This can bie 
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answered only by a determination of the relation of the 
promises : — 

Are the promises, although mutual, independent of each 
other ? 

Is one promise dependent and the other independent; 
that is, is the performance of one promise dependent upon 
the performance of another ? 

Are the promises mutually dependent, one upon the 
other? 

Where the promises are mutually independent of each 
other, either party to the contract may sue without show- 
ing performance. Where one promise is independent and 
the other dependent, the performance of the independent 
promise must precede the performance of the dependent 
promise. Where the promises are dependent or concur- 
rent the performance of both must be simultaneous — 
there must be a readiness or willingness to perform at the 
same time. Where the promises are thus concurrent nei- 
ther party can sue until he has put the other in default. 
Delaware Trust Co. v. Calm, 195 N.Y. 231, 88 N.E. 53. 

The New York Court of Appeals approves the lan- 
guage of Lord Mansfield in Kingston v. Preston (Kings 
Bench, 1773) wherein he says: 

"There are three kinds of covenants : ( 1 ) Such as are 
called mutual and independent, where either party may 
recover damages from the other, for the injury he may 
have received by a breach of the covenants in his favor, 
and where it is no excuse for the defendant, to allege a 
breach of the covenants on the part of the plaintiff. (2) 
There are covenants which are conditions and dependent, 
in which the performance of one depends on the 
prior performance of another, and therefore, till 
this prior condition is performed, the other party is not 
liable to an action on his covenant. (3) There is also a 
third sort of covenants, which are mutual conditions to 
be performed at the same time ; and in these, if one party 
was ready and offered to perform his part, and the other 
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neglected or refused to perform his, lie who was ready, 
and offered, has f tdfilled his engagement, and may main- 
tain an action for the defatdt of the other; though it is 
not certain that either is obliged to do the first act." Ro- 
senthal Paper Co. v. National Folding Box & Paper Co., 
226 N.Y. 313, 123 N.E. 766. In the discussion of depend- 
ent and independent promises the court says : 

"The complexities of modem industrial and commer- 
cial transactions have not rendered the classification inac- 
curate or inadequate. By a long series of decisions, the 
rule has been established that the question whether cove- 
nants are to be held dependent or independent of each 
other is to be determined by the intention and meaning 
of the parties, as expressed by them, and by the applica- 
tion of common sense to each case submitted for adjudica- 
tion. The efforts put forth in judicial opinions and by 
text-writers to define or formulate the distinctions of 
dependence and independence of promises or covenants 
have revealed their comparative futility and served, in the 
main, to strengthen the rule. Parties have the right to 
contract as they will for any lawiful purpose, and the 
problem for the courts is to ascertain, in accordance with 
established rules of interpretation, the real contract or 
agreement. If they make their promises dependent or 
independent throughout, or dependent in part and inde- 
pendent in part, it is not for the courts to thwart them. 
Their expressed intention and meaning, ascertained from 
the whole instrument, rather than from technical or con- 
ventional expressions, are the guides in determining the 
character and force of their respective covenants." 

Where a contract for the sale of land provides for 
partial or instalment payments of the purchase money 
prior to a delivery of the deed, the vendor may sue for 
each instalment when due without tendering a convey- 
ance. But when the last instalment falls due, the payment 
of the unpaid purchase money and the conveyance or de- 
livery of the deed become dependent upon acts concurrent 
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in point of time. The vendor could not maintain an ac- 
tion to recover the purchase price without proving a readi- 
ness or offer, before suit, to convey the land to the vendee 
upon receipt of the purchase price. Ewing v. Wightman, 
167 N.Y. 107, 60 N.E. 322, Beecher v. Conradt, 13 N.Y. 
108, 64 Am. Dec. 534. See notes 12 L.R.A. (N.S.) 363. 
The general rule is to consider all covenants dependent, 
in the absence of a contrary intention ; for this is the way 
that most men make their bargains, neither party intends 
to perform unless the other at the same time performs on 
his part. A different construction would lead in many 
cases to the greatest injustice, since a purchaser might 
have payment enforced upon him without procuring the 
property for which he paid. Delaware Trust Co. v. Calm, 
195 N.Y. 231, 88 N.E. 53. But where the contract clear- 
ly indicates that one promise is to be performed prior to 
the other, a suit may be had on the prior promise without 
showing a readiness to perform the promise dependent 
thereupon. To illustrate : 

A land contract contained the following stringent pro- 
visions : The seller covenanted that "after the making of 
the payments and the full performance of the covenants 
to be made and performed by the purchaser," the vendor 
in consideration thereof, would convey by deed certain 
real property. The purchaser went into possession, made 
improvements, and paid all the instalments except the last, 
but tendered the last payment upon condition that the 
deed be delivered simultaneously. The vendor was not 
ready to tender a deed, but sues for the last payment with- 
out tender or offer to convey. The actual payment or ten- 
der of payment is a condition precedent to the right to a 
conveyance. Eastern Oregon Land Co., v. Moody, 198 
Fed. 7. 

Mutually independent promises give right to mutual 
remedies in case of default by either promisor. For in- 
stance, where A gave B his non-negotiable note, and B, 
in consideration thereof, agreed to have satisfied, as of 
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record, certain claims held by X which were liens on A's 
property, no time of performance being specified, it was 
held that the promises were independent of each other, 
and that A should not succeed in an action for a cancella- 
tion of the note by reason of B's failure to perform his 
promise. A's remedy is to sue for damages for breach of 
B's promise. Tronson v. Colby University, 9 N.D. 559, 
H. & W. 667. 

Promises dependent on each other, in which the per- 
formance of one depends on the prior performance of 
the other, are illustrated by Northrop v. Northrup, 6 
Cowen (N.Y.) 296, H.&W. 653. A promised to pay 
to one X certain rent due and in arrears on a certain 
farm, and to pay all that should become due on March 
25th, 1825. B promised that on A's so paying the rent, 
he would give up and discharge a certain bond and mort- 
gage. In a suit by B for the rent A pleads that on March 
25th B did not give up and discharge the bond and mort- 
gage. It was held that A's plea was bad, as the perform- 
ance of his promise was a condition precedent to per- 
formance by B. 

Independent promises are further illustrated in the case 
of Waterhouse v. Kendall, 11 Cush. (Mass.) 128. In 
this case the action was upon a promissory note and the 
defendant pleaded the general issue, and relied upon a 
receipt for the note in which the plaintiff promised to 
procure and deliver up a certain execution issued in favor 
of a third party against the defendant, which execution 
he attempted to show had never been so delivered up. 
Upon appeal from a verdict in favor of the plaintiff, the 
court, by Shaw, C. J., overruling the defendant's excep- 
tions, said: "This is a note, unlimited in its terms, for 
$105.37, payable to the plaintiff, or the same thing. Can 
the defendant set up a receipt in defense? What is the 
undertaking? That Springer will procure and deliver up 
the execution. That is a good consideration for the 
note. Is it a condition precedent to a recovery upon it? 
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We think not. Here was one undertaking to pay money, 
another to deliver up the execution. Neither was prece- 
dent to the oliier. The stipulation to procure and deliver 
up the execution on receiving the note is a mutual and 
independent stipulation, executory in its character, a fail- 
ure to perform which gives a good ground of action 
against the party undertaking it. Suppose the defendant 
were sued on liie judgment, and these facts could not be 
proved in defense. Then the other party would be re- 
sponsible on the undertaking to procure and deliver up 
the execution, which is, in effect, a contract to indemnify. 
The contracts were to be fulfilled at different times, and 
were independent, though mutual." 

450. Waiver of Condition Precedent. Performance 
of a condition precedent may be waived by the party for 
whose benefit it was introduced into the contract. Clark 
v. West, 193 N.Y. 349, 86 N.E. 1. 

"Although conditions precedent must be performed, and 
a partial performance is not sufficient, yet when a con- 
tract has been performed in a substantial part, and the 
oliier party has voluntarily received and accepted the 
benefit of the part performance, knowing that the contract 
was not being fully performed, the latter may be thereby 
precluded from relying upon the performance of liie resi- 
due as a condition precedent to his liability to pay for 
what he has received, and may be compelled to rely upon 
his claim for damages in respect to the defective perform- 
ance." Wiley V. Inhabitants of Athol, 150 Mass. 426, 23 
N.E. 311, 6 L.R.A. 342, Rosenthal Paper Co. v. National 
Folding Box & Paper Co., 226 N.Y. 313, 123 N.E. 766. 

ENTIRE AND DIVISIBLE CONTRACTS. 

451. Entire and Divisible Contracts Defined. An 

•entire contract is one where, in the intention of the par- 
ties, full and complete performance on one side consti- 
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tutes a consideration for performance on the other. It is 
one bargain or unit and it matters not whether there are 
one or several things to be done. Until performance is 
completed there is no obligation to pay. Full perform- 
ance becomes a condition precedent to payment. Ming 
V. Corbin, 142 N.Y. 334, 37 N.E. 105, Gorse v. Lynch, 
36 Misc. 150, 72 N.Y.S. 1054, Baker v. Higgins, 21 N.Y. 
397. 

A divisible contract is one that in its nature and pur- 
poses is susceptible of division and apportionment. If the 
contract is divisible, a failure to perform one item does 
not entitle the other party to rescind the contract and to 
refuse to accept further performance; nor does it dis- 
charge him from the obligation to pay for the part that 
has been performed. Tipton v. Feitner, 20 N.Y. 423, 
H.&W. 668. 

452. General Rules for Determining Entirety and 
Divisibility of Contracts. Parsons lays down the fol- 
lowing rule for determining whether a contract is entire 
or divisible. He says, "If the part to be performed by 
one party consists of several distinct and separate items, 
and the price to be paid by the oliier is apportioned to 
each item to be performed, or is left to be implied by 
law, such a contract will generally be held to be severable. 
But if the consideration to be paid is single and entire, 
the contract must be held to be entire, although the sub- 
ject of the contract may consist of several distinct and 
wholly independent items." Parsons on Contracts, Vol. 
2, 518. This doctrine is narrower than the cases, as a 
whole, would seem to justify. The entirety of the con- 
tract does not necessarily depend on liie nature of the 
items and the price apportioned to each or all thereof. 
If the seller was tmwilling to sell one portion without 
selling the whole, and the buyer unwilling to take a part 
unless he could have the whole, the contract is entire in 
its nature. Rugg v. Moore, 110 Pa. 236, 1 Atl. 320. So, 
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too, the contract is entire where it is for the sale of a 
quantity of goods, although the price is based upon weight 
or measure, at a certain rate per pound or foot (Hull v. 
Littauer, 8 App. Div. 227, 40 N.Y.S. 338, affirmed, 162 
N.Y. 569) ; or where the taking of the whole is essential 
for the purposes of the buyer (Seibert v. Dunn, 216 N.Y. 
237, 110 N.E. 447) ; or where the contract, by its terms, 
nature, and purpose, shows it to have been the intention 
that each and all its parts should be common each to the 
others, and that all were necessary to accomplish the piu-- 
pose for which the contract was made, and this, too, even 
though the consideration was apportioned to the separate 
items (Manda v. SulHvan Co. Club, 16 Misc. 366, 38 
N.Y.S. 55, Hoggson Bros. v. Spiekerman, 161 N.Y.S. 
930). 

Illustrative cases: 

Where plaintiff contracted to sell to the defendant his 
stock of goods and, also, two stores and lots, all at the 
same time and embraced in the same contract, which treat- 
ed the goods and the real property as distinct subjects of 
sale, the price of each being definitely fixed, it was held 
to be a divisible contract, and the avoidance of liie con- 
tract by the plaintiff as to the land did not avoid the con- 
tract as to the stock of goods. Wooten v. Walters, 110 
N.C. 251, 14 S.E. 734. 

A contract, by which plaintiff agreed to deliver oak 
logs for $1 per thousand, and other logs for 75 cents per 
thousand, from certain points on a stream to a certain 
boom, and to deliver cross-ties at 3 cents each to a cer- 
tain place, is severable, and entitles plaintiff to recover 
at the specified rates for all logs and ties' delivered at the 
specified points. Gill v. Johnstown Lumber Co., 151 Pa. 
St. 534, 25 Atl. 120. 

Where a landscape architect submitted an estimate for 
labor and materials in laying out grounds, specifying the 
different items of labor, trees, vines, grass seed, etc., giv- 
ing the price and sum of each item, and also recommend- 
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ed three tons, at $38 per ton, of sheep manure for fer- 
tilizing the ground, and his estimate, including the ma- 
nure, was accepted, it was held that the contract was 
entire and that the gardener could not sue separately for 
the manure without proof of the performance of the 
entire contract. Manda v. Sullivan County Club, 16 Misc. 
366, 38 N.Y.S. 55. 

A contract to cut, cure and stack hay on a ranch, at 
so much per ton, and which does not specify the number 
of tons, or the number of acres, or the work to be done, or 
the gross amount to be paid, is a divisible contract and 
recovery may be had for each ton stacked. Hindrey v. 
Williams, 9 Col. 371. 

A contract to build a brick house, brick stable and other 
buildings, each at a specified sum, is divisible and the 
contractor can recover for building the stable, although 
he abandons the contract as to the oliier buildings. White 
V. Livingston, 69 App. Div. 361, 75 N.Y.S. 466, affirmed, 
174 N.Y. 538. 

A contract to paint a house, barn and windmill for a 
lump sum is entire and there can be no recovery for part 
or unsubstantial performance. Pearse v. Diwer, 23 Misc. 
691, 52 N.Y.S. 87. 

453. Right to Rescind. Where the contract is 
entire the rescission must be as to the whole contract; 
a party cannot disaffirm the contract in part and enforce 
it in part ; and he must also place the other party in statu 
quo. If this cannot be done, the contract cannot be re- 
scinded. 

A contract for the sale of two piles of lumber for a 
single consideration is entire, and the purchaser cannot 
accept part of the lumber and reject the remainder on 
the ground that the part rejected does not meet the re- 
quirements of the contract. Where the contract is entire 
the buyer must reject or accept the articles as a whole. 
Levy V. Dettra & Co., 91 Misc. 41, 154 N.Y.S. 176. A 
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purchaser of different articks of jewelry for retail trade, 
alter using and disposing of a portion of the articles>> 
cannot rescind the contract for a breach of warranty as 
to quality. Continental Jewelry Co. v. Pugh Bros., 168 
Ala. 295, 53 So. 324. Contra, Stearns SaU & Lurhbef 
Co. V. Dennis Lumber Co,, 188 Mich. 700, 154 N.W. 91, 
2 A;L.R. 638. 

Where the contract is divisible a failure of one of the 
parties to perform one of the terms does not authorize 
the other party to rescind the whole contract and refuse 
performance of the other terms by the party in default 
in the first instance. Morgan v. McKee, 77 Pa. 228, 
Rubin V. Sturtevant, 80 Fed. 930. 

454. Instalment Delivery and Payments. Where 
there is a contract for the sale of goods to be delivered 
in instalments which are to be paid for separately, authori- 
ties differ as to whether the contract is entire or divisible. 
If the seller makes defective deliveries in respect to one 
or more instalments, or the buyer neglects or refuses to 
accept deliveries or to pay for one or more instalments, 
is there a breach of the whole contract? Does a breach 
in respect to one instalment give the injured party a 
right to repudiate the entire contract ? 

455. Federal and New York Common Law Rule. 

The Federal and New York courts have repudiated the 
doctrine that a sale and delivery of goods in instalments, 
to be paid for as each instalment is delivered, creates a 
divisible contract. They hold that such contracts are 
entire, and that provisions for periodical deliveries and 
payments do not render the contract divisible. Norring- 
ton V. Wright, 115 U.S. 188, H.&W. 671. In Wolfert 
V. Caledonia Springs Ice Co., 195 N.Y. 118, 88 N.E. 24, 
21 L.R.A. (N.S.) 864, it was held, in a contract for tiie 
sale, of goods to be delivered in instalments, that the 
failure of the seller to deliver or the buyer to accept one 
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instalment constitutes such a breach of the contract as to 
give to the party not in default the right to rescind thfe 
entire contract. But in this case there was a waiver of 
the right to insist on full performance. Seibert v. Dunn, 
216 N.Y. 237, 110 N.E. 447. A contract for the sale of 
flour by the barrel, to be shipped in instalments, is entire. 
Consumers Bread Co. v. Stafford County Flour Mills Co., 
239 Fed. 693. Contra, Gerli v. Poidebard Silk M'nfg. 
Co., 57 N.J.L. 432, 31 Atl. 401, 30 L.R.A. 61. 

Default in an instalment payment also has been held 
to constitute a breach of the entire contract and justifies 
repudiation by the seller. Raabe v. Squier, 148 N.Y. 81, 
42 N.E. 516. 

456. Sales Act Affecting Instalment Sales. The 
common law rule that a default in an instalment delivery 
or payment operated as a breach of the entire contract is 
modified by statute. The Sales Act, Personal Property 
Law, section 126, provides : "Where there is a contract 
to sell goods to be delivered by stated instalments, which 
are to be separately paid for, and the seller makes defec- 
tive deliveries in respect of one or more instalments, or 
the buyer neglects or refuses to take delivery of or pay 
for one or more instalments, it depends in each case on 
the terms of the contract and the circimistances of the 
case whether the breach of contract is so material as to 
justify the injured party in refusing to proceed further 
and suing for damages for breach of the entire contract, 
or whether the breach is severable, giving rise to a claim 
for compensation, but not to a right to treat the whole 
contract as broken." The statute thus establishes a like 
test for vendor and for vendee. A mere failure to make 
a proper delivery of an instalment, of itself, does not give 
to the injured party a right to repudiate the entire con- 
tract. Such failure, however, when coupled with evi- 
dence of an intention not to complete performance, will 
justify the injured party in refusing to proceed further. 
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But deliveries defective in quantity or quality may give 
a right to rescind the contract as for a material breach. 
Where ice is to be delivered by instalment, and the quality 
of some of the ice delivered is defective and the seller 
admits he cannot furnish better ice, the buyer may re- 
scind the contract. Interboro Brewing Co. v. Independ- 
ent Consumer's Ice Co., 93 Misc. 24, 156 N.Y.S. 410. 
See, also, Ellison v. Flat-top Grocery Co., 69 W. Va. 380, 
71 S.E. 391, 38 L.R.A. (N.S.) 539. 

457. Failure to Pay Instalment When Due. A 
failure to pay an instalment when due does not necessarily 
effect a breach of the entire contract. In Helgar Corpo- 
ration V. Warner's Features, 222 N.Y. 449, 119 N.E. 113, 
the court says: "The vendor who fails to receive pay- 
ment of an instalment the very day that it is due, may 
sue at once for the price. But it does not follow that he 
may be equally precipitate in his election to declare the 
contract at an end. That depends upon the question 
whether the default is so substantial and important as in 
truth and in fairness to defeat the essential purpose of 
the parties. Whatever the rule may once have been, this 
is the test that is now prescribed by statute. The failure 
to make punctual payment may be material or trivial ac- 
cording to the circumstances." 

458. One Action for Breach of Instalment Contract. 
Since there is but one breach, where the default in an 
instalment delivery or an instalment payment operates to 
discharge the entire contract, only one cause of action may 
be maintained thereon, and the injured party cannot sue 
successively for a breach of each remaining instalment. 
Pakas V. HolHngshead, 184 N.Y. 211, 71 N.E. 40, 3 
L.R.A. (N.S.) 1042 and note. 

459. Waiver of Default. The failure to perform 
any instalment may be waived, and when waived the 
right to rescind is lost. Where a purchaser of a quantity 
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of gloves of different styles, at a certain price .per dozen> 
claims that the gloves do not comply with the' contract, 
he must reject- them as a whole. If he accepts a part of 
the gloves, he becomes liable for the entire lot. Mason v. 
Smith, 55 Hun 607, 8 N.Y.S. 301. So, where the buyer 
remains silent, and permits the vendor to incur the trouble 
and expense of subsequent preparation and deHvery, after 
he discovers the default of the vendor in delivering instal- 
ments of an inferior quality, he will be estopped from 
claiming a release from his obligation to receive and pay 
for further deliveries on account of defects in the earlier 
deliveries. McDonald v. Kansas City Bolt & Nut Co., 
149 Fed. 360, 8 L.R.A. (N.S.) 1110 and note, Cresswell 
& Co. V. Martindale, 63 Fed. 84, Wolfert v. Caledonia 
Springs Ice Co., 195 N.Y. 118, 88 N.E. 24, 21 L.R.A. (N. 
S.) 864. 

460. No Time Fixed for Payment. Where a con- 
tract is for the delivery of goods in instalments and is 
silent as to the time of payment, the contract is entire, and 
payment need not be made at the time of delivery, but on- 
ly after delivery of all the instalments. But where the 
contract is several, payment is to be made on delivery. 
Baker v. Higgins, 21 N.Y. 397, Tipton v. Feitner, 20 N.Y. 
423, H. & W. 668. A contract for the sale of all the brick 
to be used in the construction of a building, and which 
has no fixed time of payment, is entire; and a vendor 
would breach his entire contract by a refusal to deliver 
further instalments until he receives payment for those 
already delivered. Kelly Construction Co. v. Hackensack 
Brick Co., 91 N.J.L. 585, 103 Atl. 417. 

INCOMPLETE PERFORMANCE OF ENTIRE 
CONTRACT. 

461. General Rule as to Recovery. Where the con- 
tract is entire the plaintiff cannot recover in an action un- 
less he proves 
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a. A complete performance of the contract. 

b. That a performance of the contract was waived by 
the defendant. 

c. That the defendant prevented a complete perform- 
ance of the contract. 

d. That complete performance of the contract was ex- 
cused by operation of law. 

EXCEPTIONS TO GENERAL RULE. 

462. Subsidiary Promises. There are cases where 
the incomplete performance of an entire contract affects 
only a subordinate part of the undertaking. These are 
known as subsidiary promises, the breach of which will 
not operate to discharge the contract, because it does not 
defeat the object to be accomplished. Thus, a contract re- 
quires an opera singer, whose services are engaged for the 
season, to be on hand for rehearsal a few days before the 
season begins. His failure to do so will not justify his 
employer in rescinding the contract. Bettini v. Gye, 1 
Q.B.D. 183, 2 Williston's Cases, Cont. 69. 

463. Benefits Conferred. Cases frequently occur 
where one party has not fully performed his contract, 
but, nevertheless, has conferred a benefit upon the other 
party, and although a complete performance is a condition 
precedent to payment, under certain conditions the plain- 
tiff may have some redress without having fully per- 
formed his obligation. Kauffmann v. Raeder, 108 Fed. 
171, 54 L.R.A. 247, In re Morgantown Tin Plate Co., 184 
Fed. 109. The question most frequently arises in 

a. Contracts where the rule as to substantial perform- 
ance rnay be invoked. 

b. Contracts to repair buildings or to render service on 
the property of another. 

c. Contracts of employment. 

d. Contracts for the sale of go6ds. 
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464. Substantial Performance. For the doctrine of 
substantial performance, see sections 432 and 433. 

In building contracts the owner may waive his riglics 
resulting from an unsubstantial performance by acquies- 
cing in the deviations ; but mere occupation or use of the 
building will not constitute a waiver. Notwithstanding 
that the building as completed has greatly added to the 
value of the land, the builder cannot recover compensa- 
tion for unsubstantial performance. Smith v. Brady, 17 
N.Y. 173, Spence v. Ham, 163 N.Y. 220, 57 N.E. 412, 
51 L.R.A. 238. 

465. Contracts to Repair Buildings or Chattels. 
The question as to who must bear the loss caused by the 
destruction of a building or chattel undergoing repair' is 
discussed in section 400. 

Where the contract is for the repair of a building which 
is destroyed before the work is completed, the owner is 
liable for the work performed, as he is under an obliga- 
tion to keep the building in readiness to receive the work. 
The same principal is applied to chattels which are de- 
stroyed before the completion of the work. The workman 
is allowed to recover at the price stipulated in the contract, 
or on quantum meruit if the contract price cannot be 
made applicable. Whelan v. Ansonia Clock Co., 97 N.Y. 
293. A recovery may be had for the value of the work 
done under a contract to move a building for a specified 
price, if the performance of the contract becomes impos- 
sible by reason of the destruction of the building without 
the contractor's fault. Angus v. Scully, 176 Mass. 357, 
49 L.R.A. 562, H. & W. 742, Krause v. Crothersville, 162 
Ind. 278, 65 L.R.A. 111. A contrary holding prevails in 
many jurisdictions. Faulbee v. McCarthy, 144 Ky. 199, 
137 S. W. 1045, 36 L.R.A. (N.S.) 43. 

466. Contracts of Employment. Where a servant 
voluntarily abandons his contract of employment before 
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the end of his term of service, he can recover nothing for 
what he has done. Where the contract is entire, the ser- 
vant must show complete performance. Performance of 
the service is a condition precedent to payment. If A en- 
gages B to work for one year at a stipulated price, B 
must perform the entire year's work before he can collect 
snyihing from A. If A should engage B to work for a 
year, at a specified rate, payable monthly, B could sue 
and recover his salary at the end of each month. But if 
without just cause, B quits A's employment before the 
end of the contract period, A may retain from B's wages 
such damages as were the result of the breach of the con- 
tract. The measure of damage is the difference between 
the contract price and the amoimt which the employer has 
to pay to procure the performance of the services by some 
other person. Triangle Waist Co. v. Todd, 168 App. Div. 
693, 154 N.Y.S. 542, McMillan v. Vanderlip, 12 Johns. 
165, 7 Am. Dec. 299. See note to Timberlake v. Thayer, 
(Miss.) 24 L.R.A. 231. 

If the completion of the contract is prevented by the 
employee's death or physical disability, his contractual 
obligation is discharged. Lacy v. Getman, 119 N.Y. 109, 
23 N.E. 452, H. & W. 547. See note to Runyan v. Culver, 
168 Ky. 45, 181 S.W. 640 in L.R.A. 1916F, 79. A like 
-effect results from imprisonment of an employee. Hughes 
V. Wamsutta Mills, 11 Allen (Mass.) 201, H. & W. 734. 
Where the relation is not that of employer and employee, 
imprisonment of one of the parties may operate as a 
breach and not as a discharge of the contract. Jennings 
V. Amend, 101 Kan. 130, 165 Pac. 845, L.R.A. 1917F, 
626. 

467. Recovery on Quantum Meruit — Statute of 
Prauds. Where services are performed under an oral 
contract, imenforceable because it is not to be performed 
within a year, a recovery may be had for services rendered 
thereunder on quantum meruit. Booker v. Heffner, 95 
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App. Div. 84, 88 N.Y.S. 499. See, also, Schrader v. 
Fraenckel, 117 App. Div. 97, 102 N.Y.S. 335, affirmed, 
191 N.Y. 545. Where the employee has fully performed 
the invalid contract, the compensation must be as agreed 
upon, and not quantum meruit. Van Valkenburg v. Crof- 
fert, 15 Hun 147, Schrader v. Frenckel, supra, Fabian 
V. Wasatch Orchard Co., 41 Utah 404, 125 Pac. 860, 
L.R.A. 1916D, 892 and note. 

468. Employee Rightfully Discharged. If a servant 
is rightfully and lawfully discharged because of conduct 
which incapacitates or disqualifies him from fulfilling 
his contract, he forfeits his wages for the time he has 
served. The eifect is the same as a voluntary abandon- 
ment of the contract without cause. But if the em- 
ployment is for a year, and the contract provides for 
monthly payments during the year, the employee, al- 
though discharged for cause, may recover for each month, 
as for wages earned, subject to recoupment for any dam- 
ages suffered by the employer by reason of neglect, un- 
skillfulness or non-performance of the employee. If 
the servant is discharged during the month, and before 
the salary therefor becomes due and payable, no recovery 
can be had under the contract for wages on account of 
the month, for the reason that the contract is an entirety 
as to each month and a recovery for any portion thereof 
can be had only in an action for damages for breach. 
Tipton V. Feitner, 20 N.Y. 423, at p. 429, Huntingdon 
V. Claffin, 38 N.Y. 182, Walsh v. New York & Kentucky 
Co., 88 App. Div. 477, 85 N.Y.S. 120. 

469. Employee Wrongfully Discharged. Where 
an employee is wrongfully discharged, that is without 
just cause, he may choose one of three remedies : 

1. He may consider the contract rescinded and sue 
on a quantum meruit for services rendered, less such 
sum as he has received. 

2. He may wait until the end of the term and then 
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sue for the full amount, less such sum as the defendant 
has a right to recoup. 

3. He may bring action at once for a breach of the 
contract. Banta v. Banta, 84 App. Div. 138, 82 N.Y.S. 
113, Howard v. Daly, 61 N.Y. 362. 

470. Measure of Damage. Where an employee is 
wrongfully discharged, the measure of his damage, in an 
action for damages for breach of the contract, is the 
amount of his salary under the contract, less any wages 
he has received or might reasonably have earned in a 
similar employment since his discharge.. The burden 
of showing that the employee earned or might have earned 
something in another employment is upon the employer. 
The leading New York case on the rights of a wrong- 
fully discharged employee is Howard v. Daly, 61 N.Y. 
362. See, also, Banta v. Banta, 84 App. Div. 138, 82 
N.Y.S. 113. 

The discharged employee is under no obligation to 
accept an employment of a nature different from that for 
which he contracted, or in a different locality, nor is he 
under obligation to accept employment from a person 
again whom there is reasonable ground for objection. 
Levin v. Standard Fashion Co., 16 Daly 404, 11 N.Y.S. 
706. 

The employee may recover damages for the full con- 
tract period, although the contract period may not have 
ended at the time of the trial. Dennison v. Finnegan, 174 
App. Div. 8, 160 N.Y.S. 5. Contra, Howay v. Going 
Northrup Co., 24 Wash. 88, 64 Pac. 135, 6 L.R.A. (N.S.) 
49. Although the damages succeeding the trial may be 
largely conjectural or uncertain, the jury may approxi- 
mately estimate the loss by taking into consideration all 
the facts, probabilities, certainties and uncertainties. 
Wakeman v. Wheeler & Wilson M'fg. Co., 101 N.Y. 205, 
4 N.E. 264, Davies v. Dodge, 126 App. Div. 469, 110 
N.Y.S. 787. 
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471. Offer of Reinstatement. Where axL employee 
is wrongfully discharged and thereafter is offered re- 
employment, it is a debatable question in many cases 
whether he must accept the offer, or waive damages ac- 
cruing after the offer of re-employment. The answer to 
the question seems to turn on the circumstances attending 
the discharge, and the reasons, if any, for not accepting 
re-employment. If the employee is discharged after 
wrongfully being charged by his employer with theft or 
dishonesty, or if the employee's refusal to resume work 
is through fear of assault, he is justified in refusing re- 
employment. Horn V. Limtz, 125 N.Y.S. 786, Levin v. 
Standard Fashion Co., 16 Daly 404, 11 N.Y.S. 706. Whjle 
the offer to reinstate the employee may be shown, not as 
a defense, but in mitigation of damages, the burden is on 
the employer to show the good faith of the offer. How- 
ever, the employer may be justified in refusing the offer, 
even though it is made in good faith. Bigelow v. Ameri- 
can Forcitie Powder M'f g. Co., 39 Hun 599, Gray v. 
Pacific Suction Cleaner Co., 171 Cal. 234, 155 Pac. 469. 

472. Implied Renewal of Contract. Parties dealing 
with each other after the expiration of the period speci- 
fied by a contract for its operation are presumed to pro- 
ceed upon the same terms as those specified in the con- 
tract; the original contract is renewed with all its terms 
and conditions. Huntingdon v. Claffin, 38 N.Y. 182, 
Douglas V. Merchants Insurance Co. 188 N.Y. 486, 
23 N.E. 806, 7 L.R.A. 823. The rule that the terms of the 
original contract control, where services are continued 
without any new agreement, is also applied to leases. 
Where a tenant holds over after the expiration of the 
term of the written lease, it operates to renew the lease. 
Kennedy v. City of New York, 196 N.Y. 19, 89 N.E. 360, 
25 L.R.A. (N.S.) 847 and note. 

473. Sale of Goods — Defective Delivery — New 
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York Common Law Rule. When the seller delivers 
only a part of the goods contracted for, he cannot recover 
for the part delivered, where the buyer received such part 
without knowledge that the balance would not be received. 
Champlin v. Rowley, 18 Wend. 187. In case the contract 
was for the sale of 100 tons of hay, to be delivered be- 
tween certain dates and at a certain price per ton, part 
to be paid in advance and the residue when the whole 
should be delivered. The seller delivered only 52 tons, 
and after the expiration of the time fixed for the delivery 
of the whole, brought action to recover for the quantity 
delivered at the stipulated price; but it was held that 
there could be no recovery, since the buyer had neither 
waived nor prevented a full performance. The ruling in 
this case has been followed in New York and in some 
other jurisdictions. Catlin v. Tobias, 26 N.Y. 217, 84 
Am. Dec. 183, Nightingale v. Eiseman, 121 N.Y. 288, 24 
N.E. 475. A limitation of the doctrine of Champlin v. 
Rowley, supra, was introduced in Avery v. Willson, 81 
N.Y. 341. The contract involved in this case was for 
the delivery of 699 boxes of glass at one time, and the 
buyer accepted the delivery of a part, without knowledge 
that the rest was not to be delivered, but without any re- 
servation. It was held that the seller could recover for 
the glass delivered. The case was distinguished from the 
earlier one on the ground that as the hay was capable 
of delivery in parcels, the buyer could not reject a par- 
tial delivery, and, hence, there was no waiver of the con- 
dition that the whole must be delivered; but that in the 
case at bar, the delivery of the whole being required to 
be made at one time, the buyer could decline to receive 
a partial delivery, and, consequently, acceptance of a par- 
tial delivery operated as a waiver of the condition. See, 
also, Brady v. Cassidy, 145 N.Y. 171, 39 N.E. 814. 

474. Defective Delivery— Statutory Rule. The 
common law rule that a seller of goods who has only 
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partly performed cannot recover, even on quantum mer- 
uit, has been modified by statute. The Sales Act, Per- 
sonal Property Law, section 125, provides that if "the 
buyer has used or disposed of the goods delivered before 
he knows that the seller is not going to perform his con- 
tract in full, the buyer shall not be liable for more than 
the fair value to him of the goods so received." This, 
apparently, makes the buyer liable for the "fair value to 
him" of the goods used, although it is not affirmatively 
so stated. Kirshman v. Crawford Plumbing Co., 165 
App. Div. 259, 150 N.Y.S. 886. Where the buyer waives 
full performance he is liable at the contract rate. Wein- 
berg V. Gash, 94 Misc. 303, 158 N.Y.S. 179. The failure 
of the seller to make prompt delivery under one contract 
is no excuse for the buyer's rejection of a tender of goods 
under another contract made at the same time. Doxey 
V. Coates, 181 App. Div. 207, 168 N.Y.S. 76. 

475. Abandonment of Contract After Part Payment. 

A vendee who, after making a part payment, abandons 
or refuses to complete performance of a contract, cannot 
recover any part of the money paid ; and this seems to be 
true, whether the abandonment be wilful, or from nec- 
cessity occasioned by poverty or illness. Lawrence v. 
Miller, 86 N.Y. 131, Steinhardt v. Baker, 163. N.Y. 410, 
57 N.E. 629, Hurley v. Anicker, 51 Okla. 97, 151 Pac. 
593 and annotation. 

476. Right to Recover Payments Made on Oral Con- 
tract Within Statute of Frauds. Where the vendor is 
unable or unwilling to perform a contract for the sale 
of land which does not satisfy the statute of frauds, the 
vendee may recover payments made upon the contract; 
but where the vendor is willing to perform, the vendee 
cannot have a recovery of the payments made. Graham 
V. Healy, 154 App. Div. 76, 138 N.Y.S. 611. See anno- 
tation to Cook V. Griffith (W. Va.) 86 S.E. 879, in L.R.A. 
1916D, 466. 
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SPECIFIC PERFORMANCE AND INJUNCTION. 

477. Specific Performance of Contract. A court 
of equity has jurisdiction to enforce a promise to do a 
thing, by issuing a decree for specific performance, and, 
by injunction, to enforce a promise not to do a particular 
act. These remedies may be had only when the common 
law remedy of an action for damages for breach of con- 
tract would be inadequate to the loss sustained, and where 
the contract is valid, fair and mutual, its enforcement 
equitable, and is susceptible of present performance. The 
fact that an action at law could not be based upon 
the contract does not prevent a suit for specific per- 
formance. Winne v. Winne, 166 N.Y. 263, 59 N.E. 832. 
While a contract must be mutual in its remedy to war- 
rant specific performance, such mutuality need not exist 
at the inception of the contract. Mutual Life Insurance 
Co. V. Stephens, 214 N.Y. 488, 108 N.E. 856, L.R.A. 
1917C, 809. 

478. Contracts Relating to Real Property. Con- 
tracts for the sale of real property may be enforced spe- 
cifically, because the land may have been selected by con- 
sideration of health, convenience or neighborhood, and 
money damages cannot replace the same property. The 
remedy of specific performance is open to both vendor 
and vendee. Boehly v. Mansing, 52 Misc. 382, 102 
N.Y.S. 171, Reformed Protestant Dutch Church v. Madi- 
son Avenue Building Co., 214 N.Y 268, 108 N.E. 444, 
L.R.A. 1915F, 651. 

479. Contracts for Sale of Personal Property. If 
the contract is for the sale of goods and chattels which 
may be obtained readily from other dealers, the contract 
will not be enforced in equity because the legal remedy 
for damages is adequate and enables the party recovering 
damages to buy the same goods or chattels from others 
with the money recovered; but, if the contract is for the 
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sale of an article which no one but the vendor can supply, 
the vendee may obtain a decree for specific perfprmance. 
"While it may be conceded that in general a court of 
equity will not take upon itself to make such decree where 
chattel property alone is concerned, its jurisdiction to do 
so is no longer to be doubted, and it is believed that no 
good reason exists against its exercise in any case where 
compensation in damages would not furnish a complete 
and satisfactory remedy." Johnson v. Brooks, 93 N.Y. 
337, Menier v. Donald, 98 Misc. 684, 165 N.Y.S. 50, 
Adams v. Messinger, 147 Mass. 185, H. & W. 613. 

A contract for the purchase of stock freely sold in the 
market is not specifically enforceable, since there is an 
adequate legal remedy, but if the stock is unobtainable 
from any person other than the vendor the contract 
may be specifically enforced. Waddle v. Cubana, 220 
N.Y. 18, 114 N.E. 1054. 

A contract to make a will may be enforced in equity. 
Rastetter v. Hoenninger, 214 N.Y. 66, 108 N.E. 210. 

480. Contracts for Personal Service. Contracts 
for personal services never can be specifically enforced, 
although where a contract stipulates for special, unique 
or extraordinary personal services or acts, as, for ex- 
ample, by an eminent actor, singer, artist, and the like, 
a court of equity will* grant an injunction prohibiting the 
rendition of services for others while under contract with 
the plaintiff. An injunction thus restraining the breach 
of a contract is characterized as a negative specific en- 
forcement of the contract. Hammerstein v. Mann, 137 
App. Div. 580, 122 N.Y.S. 276, Cort v. Lassard, 18 Ore- 
gon 221, 22 Pac. 1054, 6 L.R.A. 653, H. & W. 703. See 
note to Gossard Co. v. Crosby (Iowa) 109 N.W. 483, in 
6 L.R.A. (N.S.) 1115. See, also, annotation to Cain v. 
Garner, (Ky.) 185 S.W. 122, in L.R.A. 1916E, 682. 

Parties cannot contract that courts shall or shall not 
exercise their discretion against or in favor of themselves. 
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Dockstader v. Reed, 121 App. Div. 846, 106 N.Y.S. 795. 
Where there is no express negative covenant in the con- 
tract there is some doubt as to whether the courts will 
imply one. Apparently they will not in New York. Law- 
rence V. Dixey, 119 App. Div. 295, 104 N.Y.S. 516. 

An injunction will lie to restrain an employee whose 
position gives him possession of his employer's trade 
secrets from violating his contract not to enter the service 
of a rival concern within the duration of the contract. 
McCall Co. V. Wright, 198 N.Y. 143, 91 N.E. 516, 31 
L.R.A (N.S.) 249 and note. 

481. Contracts in Restraint of Trade. Contracts in 
restraint of trade, if valid, will be enforced specifically. 
Diamond Match Co. v. Roeber, 106 N.Y. 473, 13 N.E. 
419. 

An injunction may lie for the specific performance of 
business contracts. Standard Fashion Co. v. Siegel- 
Cooper Co., 157 N.Y. 60, 51 N.E. 408, 43 L.R.A. 854. 
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CHAPTER XXII, 

DISCHARGE OF RIGHT Op ACTION. 

482. Three Modes of Discharge. The right of ac- 
tion arising from a breach of contract may be discharged 
in any one of three ways, viz : 

1. By the consent of the parties; 

2. By the judgment of a court of competent juris- 
diction ; or 

3. By lapse of time. 

483. Discharge by Consent. The discharge of a 
right of action by consent may be by 

a. Release, or 

b. Accord and satisfaction. 

484. Release. A release is a written declaration 
discharging a right or cause of action. When comprehen- 
sive in its scope or effect, as frequently it is, it is famil- 
iarly known as a "general release." A release, like other 
instruments, must be supported by a consideration; but 
where the release is under seal, the consideration to sup- 
port it cannot be questioned, since the seal raises a con- 
clusive presumption that there was a sufficient considera- 
tion. The common law rule that a sealed instrument is 
conclusive of consideration is still applicable to releases. 
Stiebel V. Grosberg, 202 N.Y. 266, 95 N.E. 692, Code of 
Civil Pro., sec. 840, Mitchell v. Hawley, 4 Denio 414, 
47 Am. Dec. 260. 

A release without a consideration is inoperative. Kid- 
der V. Kidder, 33 Pa. St. 268, H. & W. 707. 

A release may be employed also to discharge a right 
of action arising out of a tort. Where there are several 
tort-feasors the release of one will discharge all, unless the 
release expressly reserves the right to sue any person not 
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named therein. Gilbert v. Finch, 173 N.Y. 455, 66 N.E. 
133, 61 L.R.A. 807, Berry v. Pullman Co., 249 Fed. 816. 
A right of action arising upon a negotiable instrument, 
however, may be discharged by a delivery of the instru- 
ment, or by a gratuitous renunciation in writing. Neg. 
Inst. Law, sec. 203. 

485. Accord and Satisfaction. An accord and satis- 
faction is an agreement whereby a right of action is dis- 
charged. The "accord" is the agreement, and the "satis- 
faction" is the execution of it. The terms are strictly 
copulative. If the new agreement is not executed, it is 
merely an accord without satisfaction, and the only effect 
will be to substitute one cause of action for another, which 
might go on indefinitely. Kromer v. Heim, 75 N.Y. 574, 
H.&W. 709. In Morgenthaler v. Somers (Wis.) 159 
N.W. 717, it was held that, where the sellers of crockery 
agreed to accept $600 from the buyer, or his note for that 
amount, in settlement of their controversy, there was no 
accord and satisfaction of the original cause of action 
until the $600 was paid, or the note tendered, the court 
defining an accord and satisfaction as an agreement be- 
tween two parties to give and accept something in satis- 
faction of a right of action that one has against the other, 
which, when performed, is a bar to all actions upon that 
account. Where, however, the parties agree that the new 
promise shall itself be a satisfaction of the prior debt or 
duty, and. the new agreement is based upon a good con- 
sideration, and is accepted in satisfaction, then it operates 
as such and bars the action. As was said in Morehouse 
V. Second National Bank,. 98 N.Y. -503, H.&W. 711: 
"It is not, however, universally true that a cause of action 
on contract, or for tort, may not be extinguished by an 
agreement between the parties, although the agreement 
which is the consideration for the satisfaction is ex- 
ecutory. If the subsequent agreement is accepted in satis- 
faction, and this appears expressly or by necessary impli- 
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cation, the original cause of action' is merged and extin- 
guished." Even if such agreement, thus accepted in satis- 
faction, is not performed, a suit cannot be maintained to 
enforce the original cause of action. ^The remedy is upon 
the new agreement. 

Composition deeds or agreements between a debtor and 
his creditors furnish an exception to the rule. 

486. Liquidated and Unliquidated Amounts. If 
the amount is liquidated, the acceptance of a less sum 
cannot discharge a greater, even though a receipt in full 
is given. But in case the amount due is in dispute, and 
the debtor makes a remittance to his creditor, imposing 
an absolute and unqualified condition that, if retained, it 
must be regarded as payment in full of all demands, its 
retention will amount to an accord and satisfaction. Ful- 
ler V. Kemp, 138 N.Y. 231, 33 N.E. 1034, 20 L.R.A. 785. 

The case of Nassoiy v. Tomlinson, 148 N.Y. 326, 42 
N.E. 715, is in complete harmony with Fuller v. Kemp, 
(supra). In Nassoiy's case, a letter, with check enclosed, 
stated that the check was for the amount of the plaintiff's 
claim, and asked for a receipt in full for the commissions 
which the check represented. This was repudiated, but the 
check was retained and appropriated. The parties met 
subsequently and the defendant claimed that the payment 
was in full, and that nothing more would be paid. It was 
held that the retention of the check constituted a good 
accord and satisfaction. The letter and the receipt clearly 
indicated that the amount represented by the check was 
to be regarded as payment in full, and the plaintiff was 
subsequently notified of such fact. The courts have been 
imiform in holding that, under such circumstances, a good 
accord and satisfaction is established. 

The acceptance of a check "in full payment to date," 
following an honest dispute as to the amount due, was 
held in Metropolitan Shirt Waist Co. v. Kamioner, 138 
N.Y.S. 1067, to constitute an accord and satisfaction. 
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In Eames Vacuum Brake Co. v. Prosser (157 N.Y. 
289), the court in speaking of Fuller v. Kemp (supra) 
and Nassoiy v. Tomlinson (supra), said: "In these cases 
the doctrine of accord and satisfaction was carried to the 
extreme limit, and it is not our purpose to further extend 
the rule." See, also, Komp v. Raymond, 175 N.Y. 102. 

See Mack v. Miller, 87 App. Div. 359, 84 N.Y.S. 440, 
for a case in which the retention and use of a check for 
an unliquidated amount did not constitute an accord and 
satisfaction because of the absence of an unqualified con- 
dition that if the check was used it was to be in full settle- 
ment for all services. 

487. Discharge of Right of Action by Judgment. 
A judgment by a court of competent jurisdiction dis- 
charges all remedies growing out of the same cause of ac- 
tion. If the judgment is in favor of the plaintiff, the cause 
of action is merged in the judgment, and if the judgment 
is against the plaintiff, he is estopped from further pro- 
ceedings. The judgment is also conclusive even as to 
matters which might have been presented and litigated, 
but were not. Reich v. Cochran, 151 N.Y. 122, 45 N.E. 
367, Z7 L.R.A. 805, Pakas v. Hollingshead, 184 N.Y. 211, 
77 N.E. 40, 3 L.R.A. (N.S.) 1042 and note. 

488. Discharge By Arbitration and Award. If 

parties submit, as they may, their controversy to a board 
of arbitrators, their award, when judgment has been prop- 
erly entered thereon, effectually discharges all rights of ac- 
tion and is a bar to an action on the original claim. Code 
of Civil Pro., sees. 2365-2386. 

489. Discharge by Lapse of Time. By virtue of 
the statute of limitations, the right of action is lost, if a 
suit is not begun within a certain time after such right 
or cause of action arose. The statute of limitations is 
embraced in the Code of Civil Pro., sees. 362 to 415, both 
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inclusive, but particular reference is made to sections 
380-382 and 386, because such sections regulate the time 
within which actions based upon contractual rights must 
be commenced. 

As to the sufficiency of a written promise to revive an 
outlawed debt, see Manchester v. Braedner, 107 N.Y. 346, 
14 N.E. 405, Gode of Givil Procedure, sec. 395. 
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PROBLEMS FOR REVIEW. 

1. In consideration of $5,000 paid to him, A promised B to 
pay all B's debts and to pay C, a dependent niece but not a 
creditor of B, the sum of $1,000. The next day, before any 
one had been notified of this arrangement, A and B rescinded 
their contract and A repaid B the $5,000. What rights, if any, 
have C, or B's creditors against A? 

2. A died leaving a will. B. one of his heirs at law, de- 
siring to contest the will and not having funds to pay the 
expense of litigation, applied to C, a stranger to the estate, 
to furnish the funds to meet the expense. C furnishes the 
funds on B's promise to him to pay Cs wife the sum of $5,000 
in case the will should be defeated. Thereafter the will is 
defeated and the wife of C now brings suit against 6 on this 
promise. Should she succeed? 

3. A borrowed $10,000 of B, and mortgaged certain land to 
secure the debt; then he sold his interest in the mortgaged 
premises to C, who took subject to the mortgage; C sold to 
D, who promised to pay off the mortgage debt due to B. 
A and C both become hopelessly insolvent, after which C 
releases D. Now B forecloses his mortgage, the land bring- 
ing $8,000 at the fereclosure. What chance has he to re- 
cover the deficiency from D? Durnherr v. Rau, 135 N.Y., 219. 

4. A makes a promise to his wife to leave property by his 
will to her niece, provided the wife signs a will which is 
drawn by A. The wife signs the will. May the niece main- 
tain an action on A's promise? 

5. May materialmen and subcontractors sue the surety 
company on a building contractor's bond to the owner, for 
the faithful performance of his agreement, where the principal 
contractor binds himself "to pSL^ all claims for labor and 
material furnished?" Must both contract and bond have a 
condition to this effect in order that laborers and material- 
men may obtain a right against the surety on the bond? 
Knight & Jillson Co. v. Castle, 172 Ind.. 97, 87 N.E. 976, 27 
L.R.A. (N.S.) 573, 595, 600. 

6. When, if ever, may a citizen sue on a contract made for 
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the benefit of the public? Jenkins v. Chesapeake & Ohio 
Railway Co., 61 W. Va., 597,57 S. E. 48, 49 L.R.A. (N.S.) 1166 
and note. 

7. A water company contracted with a city to furnish it 
with water, and among the provisions of the contract was a 
promise by the water company to maintain sufficient pressure 
at every fire hydrant to throw a stream of water thirty feet 
high. The company broke this promise and, owing to lack 
of water, A's house was totally destroyed by fire. Can A 
hold the water company liable in any way? 

8. Does an agreement that the defendant shall pay $1,000 
within six months after the bargain, the plaintiff transferring 
ten shares of stock, and that the defendant shall transfer ten 
shares of stock within six months, the plaintiff paying $1,000, 
make performance or tender of performance within six 
months by either party, a condition precedent to the other's 
duty to perform on his part? Callonel v. Briggs, 1 Salk, 112 
Keener's Cases, Cont. 705. See, also, 226 N.Y. 313. 

9. Defendant agreed to accept ten shares of stock in a 
company to be organized by the plaintiff, and plaintiff agreed 
to deliver same as soon as it was ready for issue. The de- 
fendant agreed to pay $1,000 for the said stock on the 1st of 
November next. Can the plaintiff sue on the contract for the 
$1,000 without setting up delivery or tender of stock to the 
defendant? Lock v. Wright, 1 Strange 569, Keener's Cases, 
Cont. 705. 

10. B, a builder, undertook to make certain alterations in 
defendant's building to the satisfaction of defendant's archi- 
tect, and no payment was to be considered due unless upon 
production of the architect's certificate. B completes his work 
properly, but the architect, unfairly and in collusion with the 
owner and by his procurement, refuses to give B a certificate 
for the balance which is due for his work. Does this dispense 
with the express requirement of the contract, and why? 

11. What difference is there, in cases of substantial per- 
formance of a building-contract, whether or not there is an 
express condition precedent requiring the certificate of the 
architect? Has the doctrine of substantial performance any 
application to cases where an architect's certificate is a con- 
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dition precedent to the liability of the owner? Easthampton 
Lumber & Coal Co., v. Worthington, 186 N.Y. 407. 

12. Action by H, who contracted to establish a heating 
system in defendant's mill which should raise the temperature 
to 70 degrees in the coldest weather. The price was to be 
paid upon the satisfactory completion of the system: "In the 
event of the system proving satisfactory and conforming to 
all the requirments, the price is to be paid after such ac- 
knowledgment has been made, by the owner or the work 
demonstrated." 

(a) Is the owner's acknowledgment of personal satisfac- 
tion a condition precedent to the recovery of the price under 
the language used here? 

(b) Was the plaintiff bound to make the system satisfac- 
tory to defendant, and is evidence on that point immaterial? 
Hawkins v. Graham, 149 Mass. 284. 

13. A promised to make a book case according to specifica- 
tions and in a manner satisfactory to B in every particular. 
In consideration thereof B promised to pay A $100. The 
book case was made according to specifications. It ought to 
have satisfied B, but he was honestly, though unreasonably, 
dissatisfied. What are the rights of the parties? Doll v. 
Noble, 116 N.Y. 230. 

14. A contracted to sell B five dozen chairs on 60 days* 
credit. B sues A for a breach of the contract. A offers in 
evidence a written agreement whereby A and B mutually 
agree to rescind the contract. What are B's rights? 

15. A buys of B a carriage and gives in payment (a) his 
own note, and (b) a third party's note. What are the pre- 
sumptions in each case as to payment? 

16. A employs B to build for him a heavy truck wagon. 
Before completion A countermands the order. Notwithstand- 
ing this, B completes the performance of the contract, and 
sues to recover. Can he succeed? 

17. Smith . agreed to relay the floors in Brown's house. 
When the work was partly completed, the building was de- 
stroyed by a blizzard. Brown refuses to pay for the work 
done, on the ground that the agreement for work was an 
entire contract, which was not performed. Has he a good 
defense? 
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18. B refuses to accept and pay for 9, building which ma- 
terially deviates from the plans. B, nevertheless, uses the 
building. What would be your advice to the contractor? 

19. A agreed to erect a building for B on a certain lot 
By reason of latent defects in the soil, the building fell 
down before it was completed. When sued on the contract, 
B pleads impossibility of performance. Is this a good de- 
fense? 

20. A agreed to manufacture and deliver to B 100 wheel- 
barrows, by a certain time. A was unable to perform his 
contract because of the destruction of his mill by lightning. 
How would you advise B? 

21. A agreed to sell B a piece of land, and B agreed to 
pay the price in five equal annual instalments. Of these pay- 
ments the first was made at the time of the contract and B 
was given possession. A agreed to give B a deed on the 
payment of the last instalment. B made two payments but 
no more. After the last instalment has become due A seeks 
your advice as to his rights. Beecher v. Conradt, 13 N.Y. 
108. 

22. X, a young man 21 years old, arrived in Ithaca, for 
the first time, in September, 1898, to enter the university. 
After having registered he went to a boarding house, told 
Y, the landlady, that he was a student, and rented a room 
for $3 per week. At the end of each week he paid for his 
room, and at the end of the third week he left. Y sued X 
for breach of contract, and offered sufficient evidence to show 
that there was a long and well established custom in Ithaca 
that rooms rented to students were rented for the term. X 
offered to show that he was ignorant of the custom. This 
was held inadmissible. X exciepts. Verdict and judgment 
for plaintiff. Defendant appeals. Should judgment be 
affirmed? 

23. By a contract between a city and a waterworks com- 
pany, the company agrees to furnish the city with 100,000 
gallons of water daily from the springs on a certain tract of 
land which is definitely described. At the time the contract is 
made the daily flow from the springs is 120,000 gallons. After 
the company has begun to supply the city with water the flow 
diminishes and the springs yield only 80,000 a day. Can the 
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city hold the company for breach of contract, (a) if the land 
where the springs are belongs to the city; (b) if the land 
belongs to the company; (c) if the land belongs to a third 
person? 

24. A, a physician, has treated B for illness. A sent in his 
bill for $150. B wrote in answer that the bill was excessive 
and offered to pay $75, which offer A declined. Subsequently 
B sent A a check for $100, enclosed in a letter in which he 
said: "In order to put an end to this matter, I enclose my 
check for $100 in full payment of your bill." A cashed the 
check and wrote to B that he had given him credit on account 
for $100, and requested a check for $50, the balance of his 
bill. B refused to make any further payment and A sues him, 
alleging the services rendered, placing their value at $150. 
B answers setting up as a defense the sending of his letter and 
check and the retention and collection of the latter. A demurs 
to the answer. What judgment should be entered? 

25. X agreed to deliver to Y 3,000 tons pf coal, in ten 
monthly instalments of 300 tons each, beginning September 1, 
and Y agreed to pay for each month's delivery by the tenth 
of the following month. The September and October instal- 
ments were paid for promptly, but -as Y had not paid for 
the November instalment, X notified him on December 20 that 
X renounced the contract and would deliver no more coal. 
Immediately on receiving the notice Y paid for the November 
instalment and demanded that X perform. What are the 
rights of the parties? 

26. A undertook to lay a quantity of tile on B's premises, 
and to do certain filling and grading. While engaged in the 
performance of the work, an unusual rainstorm washed away 
most of the earth filling. A refuses to replace earth washed 
out, unless duly compensated for the extra work. What ar^ 
B's rights? 

27. PlaintiflF contracted to lay parquet floors in defendant's 
house, the work to be "first class." After being laid, the 
blocks shrank and left spaces, although plaintifiF repeatedly 
relaid the floors. Plaintiff testified that the floors were of the 
best material and workmanship, and that there was a sub- 
stantial performance. Should he recover? 

28. Covenant in a lease provides that the lessor shall fur- 
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nish light which shall be entirely satisfactory to the lessee, 
and that the lessee shall be under no obligation to pay for rent 
until the light is made satisfactory. Lessor sues for rent on 
the ground that the light is such that it should satisfy the 
defendant Can he recover? 

29. A sold B a horse for $500, in consideration of his prom- 
ise to pay the purchase money to C, whom A owed. Can C, 
who was not a party to the contract, maintain an action on 
B's promise made to A? 

30. C owes D $200. In a conversation D has with E, he 
informs the latter that he is going to sue C, whereupon E, in 
order to save Cs credit, pays the debt. Is C liable to E? 

31. A sold B a drove of cattle. Before delivery C informs 
B that A sold and delivered his cattle to E, whereupon B buys 
other cattle, and when A tenders his cattle to B, he refuses 
to accept them. Is C liable to A? 

32. A agrees to sell land to B, the latter to pay in five 
instalments of $1,000 each, and the deed to be given upon 
the payment of the fifth instalment. B fails to pay as in- 
stalments become due, and after the day fixed for the payment 
of the last instalment^ A sues for the entire amount. B 
defends on the ground that the deed has not been tendered. 
Judgment for whom? 

33. A seller of belting contracted to replace defective 
belting within a reasonable time after the discovery of any 
defects and notification thereof. In a suit for the price of 
the belting defendant claimed defects which the seller had 
failed to replace. The purchaser has contracted to pay for 
the belting within 60 days of delivery, which time might 
arrive before the time for the performance by the seller of 
his contract to replace defects. Is the promise to pay con- 
ditioned on the promise to replace? 

34. A gave B his non-negotiable note. B, in consideration 
thereof, agreed to have satisfied, as of record, certain claims 
held by X which were liens on A's property. B assigned the 
note to C, but did not have the liens^ or claims satisfied. A 
now sues to have note cancelled. Should A succeed? 

35. Plaintiff was the owner of a thresher and contracted 
to thresh all of defendant's crop of grain at so much per 
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bushel. Before the entire crop had been threshed, plaintiff 
hauled his machine away and refused to thresh more for the 
reason that he was losing money. Three hundred acres of 
grain were left in shock. Plaintiff sues for the work of 
threshing, which he had done at the agreed price per bushel. 
Can he recover either on the contract or in quantum meruit 
where he has wilfully and without just cause refused to com- 
plete the contract on his part? Where the contract fixes the 
compensation at so much per unit of work done, does fail- 
ure to complete prevent any recovery for the portion of the 
work done? Is not the contract divisible or severable? 
Johnson v. Fehsefeldt, 106 Minn. 202, N.W. 797, 20 L.R.A. 
(N.S.) 1069. 

36. A and B made a written agreement in which A prom- 
ised B to pay him $10,000 "in five equal annual instalments, 
one instalment to be paid on or before the first day of Feb- 
ruary in each of the ensuing five years." B promised in 
return to "convey to A Blackacre, if and when A shall have 
fully performed his foregoing promises." A duly paid him 
four instalments. The fifth he tendered on February 5th of 
the year when it was due. B refused to receive it. What are 
the rights of the parties? 

37. A agreed to furnish straw to B, at the rate of one load 
per week for one year, at $5 per load. Upon delivery of the 
first load, B refused to pay for it, claiming that the straw was 
not to be paid for until all was delivered. A claimed that each 
load was to be paid for on delivery, and, accordingly, A fur- 
nished no more straw. What are the rights of the parties, 
respectively, and why? 

38. A agreed to sell and B agreed to purchase 50,000 tons 
of coal at $2 per ton, to be delivered in five equal monthly 
instalments, the coal to he taken from a certain named mine. 
An earthquake destroyed the entrance to the mine, so that A 
was unable to deliver any part of the first instalment. On 
failure to deliver the first instalment, B notified A that he 
would refuse to accept any deliveries; thereafter, A offered to 
deliver the subsequent instalments, according to the terms 
of the contract, and to deliver the omitted instalment at any 
time B might select, but B refused the offer. A sues B for 
refusing to accept the last four instalments, and B counter- 
claims against A for failure to deliver the first instalment. 
For whom would you give judgment on the original suit and 
counterclaim, respectively, and why? 
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; 39. A made a contract to deliver to B 75,000 brick at $4 
per thousand, to be delivered at the dock at East Troy. A 
delivered to B at Troy, under the contract, a cargo of 
21,000 brick, and demanded payment for that quantity. This 
B refused until the whole was delivered, on the ground 
that the contract was entire. A sues for the contract price 
of 21,000 brick delivered. Is delivery or offer to deliver the 
entire quantity a condition precedent to the right to demand 
any payment? 

40. A contracted to sell, and B contracted to buy, 12,000 
tons of iron of specified description, to be delivered in month- 
ly instalments, and each instalment to be paid for a week 
after its delivery. After five instalments had been delivered 
and paid for, B comes to you and asks advice. He says 
that all the iron received has been inferior in quality; that 
this inferiority could only be detected on using the iron; 
that he has complained to A after every instalment has been 
used and its inferiority shown, and that A has promised, and 
is still promising, to send better iron. B asks you whether 
he can safely notify A that no more iron will be taken. He al- 
so wishes to know whether he may sue A for damages be- 
cause of the defective quality of iron already received. What 
advice will you give him, and why? 

40a. A agreed to deliver 5,000 tons of iron in five equal 
monthly instalments. B promised to pay the price of each in- 
stalment ten days after delivery. A delivered two instalments ; 
B paid for the first on time, but payment for the second was 
unpaid at the time when delivery of the third instalment of 
iron was due. B said he would pay very soon and demanded 
delivery of the third instalment. What are the rights of the 
parties? 

41. If the buyer remains silent, after he discovers the de- 
fault of the vendor of pipe bands in delivering instalments of 
inferior quality, and permits the vendor to incur the trouble 
and expense of subsequent preparation and delivery, after 
breach as to 'earlier deliveries, is he thereby estopped from 
claiming a release from his obligation to receive and pay for 
further good deliveries on account of defects in the earlier 
deliveries? Must the vendee give prompt notice if he wishes 
to refuse to go on with the contract after discovery of defaults 
by the other party? 

42. Can a buyer of a specific lot of goods under an entire 
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contract avoid payment of the contract price for goods re- 
ceived and used by him, on account of delay or failure to de- 
liver the rest of the goods, where he accepted and used part 
of the goods with knowledge or with full means of ascer- 
taining that the contract would be broken in part? 

43. A anid B made a written agreement in which A prom- 
ised to sell and deliver his horse "Glory" to B on June 1, 
and B promised to pay $1,000 for him on that day. On May 
1, B said to A, "I shall not carry out that contract I made 
with you," for a horse, and subsequently reiterated the state- 
ment. "Glory" broke one of his legs on May 31. On June 2, 
A sued B. What are his rights? 

44. A promised to serve B as housekeeper during the re- 
mainder of B's life in return for a promise by B to leave her 
a large legacy. After some years of service by A, B said to 
her: **I am very glad, of course, to have you stay on here and 
act as housekeeper, but I have concluded not to leave you the 
legacy we talked of." What are A's rights? Ga Nun v. 
Palmer, 202 N.Y. 483. 

45. By a contract, a brother agreed to support his sister 
during her life and she agreed to leave him all the property 
she should own at the time of her death. She lived with him 
12 years and then left, not intending to return. Fourteen years 
later she died, leaving plaintiff only $100 out of a large estate. 
Statute of limitations is 6 years. Is action barred by statute 
of limitations? Did breach arise until failure to leave a. will 
giving plaintiff her property? Does the statute of limitations 
htgin to run from the time of the repudiation, or does it run 
only from the time when performance was due, (a) on quan- 
tum meruit for value of services rendered; (b) for damages on 
the express contract? 

46. A and B* promise to marry each other at the end of a 
year. A buys an engagement ring of C, which he pays for by 
giving his note for the price, payable in one year. At the end 
of three months A refuses to marry B, and tells C that he will 
not pay his note when it comes due. B and C immediately 
begin suits against A. What are the rights of B and C re- 
spectively? 

47. Can a forfeiture be declared as against a purchaser who 
has met all his payments under a land contract except the 
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last, without tender of a deed on the part of the vendor, the 
delivery of deed being concurrent with the payment of the 
last instalment? Can either party put the other in default 
without a tender? Reese v. Wcstfield, 56 Wash. 415, 105 Pac. 
837, 28 L.R.A. (N.S.) 956. 

48. A contracted to sell B 200 tons of potatoes, to be 
grown by him during the next season on Whiteacre. A there- 
after planted half of Whiteacre with potatoes. In an ordinary 
year this planting would have produced 500 tons, but owing 
to a blight, without negligence of A, and at a date too late 
to permit additional planting, the crop was partly destroyed 
and only 100 tons were produced. What are the rights of 
the parties? 

49. A contracts in January to erect a wooden building for 
B on B's land for $2,000, the building to be finished December 
1. A agrees to pay $10 liquidated damages for every day's 
delay after December 1. B is at the head of a carpenter's 
union, and organizes a general strike of carpenters on May 1. 
The strike lasts a month, and during that time A is unable to 
get any carpenters to work on the building. The building is 
nearly completed on November 29, when it is destroyed by 
lightning. November 3, the city council passes an ordinance 
forbidding the erection of wooden buildings within certain fire 
limits, which include B's land. What are the respective rights 
of A and B? 

50. A owned a house which was in need of repairs. He 
contracted with B to repair this house for $1,000, and to build 
a house adjacent thereto on the same lot for $5,000. When B 
had put improvements on the old house, of the value of $500, 
and the new house was almost completed, both buildings were 
destroyed by an accidental fire. A had had both houses fully 
insured and had paid $2,000 to B on the new house but noth- 
ing for the repairs on the old house. What are the rights of 
A and B, and the insurance company? Butterfield v. Byron, 
153 Mass. 517, 27 N.E. 667, 12 L.R.A. 571. 

51. Plaintiff Lacey contracted with M (defendant is M*s 
executor) » to work for M upon his farm as a farm-hand for 
one year at a salary of $200. Lacey entered upon the service 
in March and worked until the middle of July, when M died. 
By his will M devised to his widow a life estate in the farm 
and the personal property thereon. Lacey continued to work 
on the farm until the close of the year, under the direction of 



Digitized by VjOOQlC 



Problems for Review 363 

the widow. Is the executor liable to Lacey for a year's wages, 
or only for the proportionate amount earned at the death of 
M? Did the death of M dissolve the contract? Does the lack 
of power to perform by the executor, who had not possession 
of the farm, excuse him from liability on the contract? Does 
the fact that the executor cannot avail himself of the services 
of Lacey furnish any excuse? Is the executor not liable at 
most for damages for the loss of employment by Lacey rather 
than for his wages? Lacey v. Gettman, 119 N.Y. 109. 

52. Action for damages for breach of a contract to pur- 
chase a farm which C agreed to buy for $3,250 on April 10th. 
W was to execute and deliver to C a proper deed of con- 
veyance upon receiving payment. A deposit of $100 was paid 
down. W tendered a deed on April 10th, but on the preceding 
day the house and outbuildings on the farm were burned and 
C refused to go on with the contract. . W has received from 
the insurance company $1,600 on the buildings, (a) Can W 
enforce the contract? (b) Upon whom does the risk of loss 
by fire rest in a contract for the sale of land? (c) Can in- 
surance money be considered in the estimate of damages? 
(d) Can the deposit be recovered? Sewell v. Underbill, 197 
N.Y. 168, 90 N.E. 430, 27 L.R.A. (N.S.) 233. 

53. A building was leased for occupation "as a saloon and 
not otherwise." While the lease still had several years to 
run, the sale of intoxicating liquor was prohibited by statute. 
Can the lessee rescind the lease and surrender possession and 
thereby relieve himself of liability for rent after the pro- 
hibitory law has gone into eflFect? See note, 39 L.R.A. (N.S.) 
894. 

54. Is a man released from his promise of marriage if he or 
the other party, either one, becomes ill and fails to recover 
his or her health within a reasonable time thereafter? Would 
either the plaintiffs or the defendant's physical condition be a 
defense to an action for breach of promise of marriage? 
Grover v. Zook, 44 Wash. 489, 7 L.R.A. (N.S.) 582. 

55. A written building contract provided that no change 
made in the contract should be valid unless in writing. Sub- 
sequently the parties orally agreed that the builder should 
make a certain change in the plans and should receive certain 
added pay therefor. Was this oral change in the contract 
binding? 
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Section 

Acceptance 

bilateral and unilateral contracts 5 

an element of contract 10 

communication of ^ 16 

what constitutes 4 16 

mode of 17, 35 

silence not generally construed as 17 

, must be absolute 25 

effect of counter proposition 26 

reasonable time 28 

after death or insanity of offerer 31 

of public offers 32 

irrevocable nature of 34 

oflFer requiring receipt of Z6 

by mail or telegraph 31, 35-38 

mistake relating to formation of contract 40 

of draft required to be in writing 244 

Acceptance and receipt 

of property under statute of frauds 278 

mutuality of 279 

Accord and satisfaction • 485 

liquidated and unliquidated amounts 486 

Act performed at request of promisor 198(e) 

Active or artful concealment of truth 63b 

Actual false representation 63b 

Adequacy 

of consideration in law 220 

where value fixed by law 221 

of consideration in equity 221a 

Administrator 

promise of, under statute of frauds 249 

Advertisement : revocation of offer by 33 

Advertisers : editorial guaranty of 19 

Agent and principal 

contracts between 60 

undue influence: presumption of 79 

authority of agent: when must be in writing 244 

acts of agent in behalf of undisclosed principal 308 

Agreement 

definition of 2 
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void: definition of 7 

voidable: definition of 8 

unenforceable 9 

mistake as to person with whom made 48 

in consideration of marriage 254 

not to be performed within one year 255 

(See under "Contracts") 
Aliens 

•definition of 131 

rights of 131 

alien enemies 

definition of 132 

rights of 132 

effect of war on contracts of 132 

as plaintiff 133 

as defendant • • . 134 

Alteration of instrument 

discharge by 404 

effect of material alteration 405 

effect on mortgage when note altered 406 

effect on negotiable instrument 407 

Ambiguous words 369 

Apprentice: power of infant to bind himself as 88 

Arbitration 

agreements to settle by. . • 168 

existing controversies: New York rule 169 

and award 488 

Arbitration and award 488 

Assignment 

of copyright and of patent must be in writing 244 

of interest in decedent's estate must be in writing 244 

maintaining suit on 308 

of contractual rights and interests 

choses in action generally 312 

when assignee may sue 313 

what claims and demands assignable* • 314 

choses in action for tort 315 

salaries and fees of public officers 316 

equities and defenses between original parties. ... 317 

notice of assignment 318 

of salary 319 

defense of usury personal to borrower 319 

negotiable and non-negotiable paper: notice of 
assignment of 320 
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consideration not necessary 321 

liability of assignor 322 

priority of titles 323 

assignment of whole fund 324 

a check not an assignment 324 

form of assignment 325 

recording or filing 326 

effect of lien law • 326 

assignment of liabilities 327 

executory contracts 328 

contracts for sale of goods 329 

New York rule 329 

contracts not involving personal confidence 330 

contracts in restraint of trade 331 

building contracts 332 

agreement not to assign ^^^ 

non-assignable contracts: what are 334 

by operation of law 335 

of obligations effected when interests in land 
are transferred, including leasehold interests. . 336 

of covenants affecting freehold estates 336a 

of contractual obligation upon marriage 336b 

of contractual obligations by death 336c 

Assent: mutuality of 39 

Attorney and client 

contracts between 60 

undue influence: presumption of 79 

attorney's lien 171 

Attorneys at law 

license required 1^2 

(See "Attorney and Client") 

Auction sale 

agreement to influence prices at 159 

"puffer*' employed at 159 

as affected by statute of frauds 271 

Bankruptcy 

new promise after discharge in 198 

must be in writing 244 

Banks 

rate of interest of 154 

Beneficiary and trustee 

contracts between 60 

undue influence: presumption of 79 

Betting contracts , 148 et seq. 
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Bilateral contract 

definition of 5 

Breach of contract 

nature of 440 

effect of 441 

rights of party discharged by 442 

modes of discharge by 443 

renunciation 444-448 

failure of performance 449-481 

entire and divisible contracts 451-476 

Building contracts 

assignability of 332 

Capacity of parties 

an element of contract 10 

in general . .^ 84 

mutuality of consent 84 

United States 85 

States of United States 85 

foreign states and sovereigns 86 

corporations 87 

infants 88 

Champerty 

agreements encouraging 170 

Child and parent 

agreements between 60 

Choses in action: assignment of 312 

when assignee may sue 313 

what claims and demands assignable 314 

claims arising upon tort 315 

Client and attorney 

contracts between 60 

undue influence : presumption of 79 

Commercial agencies : false statements to 63e 

Common law: agreements violating 

to commit crime 157 

public policy: what is 158 

illustrative instances 158 

to defraud public or third persons 159 

agreement in fraud of creditors 159 

agreement to publish libelous book, etc 159 

to relieve employer from liability for negligence 160 

waiving statutory rights 161 

waiving in advance statutory exemptions 162 

contrary to good morals 163 
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tending to injure public service or good government- 164 

tending to pervert course of justice 16S 

classified 165 

compounding crimes • 165 

ousting courts of jurisdiction 16b 

existing controversies: New York rule 169 

encouraging litigation 170 

attorney's lien 171 

in restraint of marriage 172 

separation agreements 173 

marriage brokerage contracts 174- 

in restraint of trade 175 

by system of contracts 179 

restricting contract of employment 176 

trade secrets: contracts not to disclose 177 

monopoly 17^ 

does not require contracts to be in writing 245 

Communication of acceptance 16 

Composition 

with creditors 216 

secret agreement to pay additional sum 15^ 

Compromise 

of claim 21S 

with creditors 216 

secret agreement to pay additional sum 15^ 

Concealment of truth 

active or artful 63(2> 

concealment or suppression of 63(3y 

Condition or warranty 

differs from misrepresentation 5S- 

Confidential or fiduciary relations 60 

Consent 

mutuality of 39 

mistake: relates to formation of contract 40 

defined 41 

operative cases: contract void 42" 

regarding nature of transaction * 45 

signing without reading 44, 45 

negotiable instruments 46 

gift or loan 47" 

as to person with whom agreement made 4ft 

right of party to determine with whom to 

contract 49 
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contract made with one falsely impersonating 

another 50 

falsely representing authority from another 51 

as to subject matter 52 

existence of 52a 

identity of 52b 

nature and essential qualities of , 52c 

quantity 52d 

price 52e 

ownership 52f 

remedies for 

at common law 53 

in equity 54 

differs from misrepresentation 56 

dures as affecting 66, 67 

misrepresentation 

defined * 55 

differs from mistake 56 

differs from fraud 57 

differs from condition or warranty- • '. 58 

remedies for 59, 61 

uberrimae fidei contracts 60 

fraud 

differs from misrepresentation 57 

nature of 62 

definition difficult 62 

definition of 63 

elements or essential features 63 

representation must be material 63a 

representation must be false 63b 

representation must relate to a fact 63c 

representation must be known to be false 63d 

representation must be made with intent that 

other party act upon it 63e 

other party must rely on representation, and 

be deceived and damaged 63f 

party must be both deceived and damaged 63f 

remedies for 64 

what must be alleged and proved 64 

defrauding public or third persons 159 

creditors 159 

libelous book 159 

statute of frauds 245 et seq. 

duress 

definition of 65 
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two kinds at common law 66 

per minas 67 

of imprisonment 68 

of goods 69 

by whom 70 

against whom 71 

effect of 72 

waiver o£: what is: effect 73 

undue influence 

definition of 74 

effect of 74 

of what it consists 75 

presumption of. 76 

parental relations: meaning of 77 

relationship of parties 77 

antenuptial agreements 77 

gifts from parent. to child 7S 

mental weakness 80 

' necessities and distress 81 

where no presumption of exists 82 

effect of 83 

Consideration 

an element of contract - 10 

one promise for one consideration 181 

one promise for several considerations 182 

several promises for one consideration 183 

several promises for several considerations 184 

definition of 192 

necessity of 193 

effect of seal 193 

exceptions to rule requiring 195 

contrasted with motive 194 

exception to rule requiring 195 

good : upon what founded 210 

unreal 196 

past consideration : moral obligation 197 

exceptions 198 

performance of legal obligation 199, 200 

extending time of payment 201 

promise to third person to perform 202 

part payment in satisfaction of debt 203 

gift of debt by creditor to debtor 203 

unliquidated claim: accord and satisf action ...: 204 

performance of public duty imposed by law.... 205 

performance of private duty imposed by law.. 206 
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forbearance to do what one cannot legally do.. 207 

performance of promise impossible 208 

vague and uncertain promise 209 

"good" consideration: upon what founded 210 

valuable 

forbearance to exercise a legal right 211 

forbearance to sue 212 

honest belief as to right of action 213 

agreement to forbear may be express or implied 214 

compromise of claim 215 

composition with creditors 216 

mutual promises 217 

contingent contracts : options 218 

mutual promises: voluntary subscription 219 

adequacy of in law- . • . . ^ 220 

where value fixed 221 

adequacy of in equity .221a 

failure of 221b 

defective title or non-existence of personal 

property 222 

contract to convey land 223 

by promisee's own act 224 

by promisor's own act: not failure of consider- 
ation : 225 

from accidental and unforeseen causes 226 

executory contract 226 

executed contract 226 

effect of total failure of consideration 227 

effect of partial failure of consideration 228 

Constitutionality of statutes 138 

Construction of contract 

purpose of 354 

interpretation and construction defined 355 

meaning of words 356 

controlled by usage 359 

preliminary negotiations 357 

surrounding circumstances 358 

parol evidence rule 360-363 

custom and usage 361 

distinction between general and local 362 

requisites of 363 

letterheads, billheads, etc. : matter in 364 

written and printed matter •365 

grammar 366 
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punctuation 367 

validity favored 368 

ambiguous words: construed against party using 

them 369 

time of performance 370-376 

when of the essence of contract 370 

performance within reasonable time 371 

employment contracts: time not fixed 372 

fixed by extrinsic act 373 

waiver of 374 

when not of the essence of contract 375 

not of essence in equity 376 

penalties and liquidated damages 377-383 

liquidated damages 377 

unliquidated damages 37S 

penalty or liquidated damages 379 

rules 380 

damages : personal property 381 

remedies : personal property 382 

measure of damages: executory contract for 

work and materials 3S3 

Contract 

definition of •-^ 1 

executed and executory: definition of 4 

bilateral and unilateral: definition of » . .* 5 

express and implied '6 

void 7 

voidable 8 

unenforceable 9 

elements of 10 

by mail 35 

by telegraph 37 

signing without reading 44 

mistake as to person with whom made 48 

right of party to determine with whom to contract 49 

made with person falsely impersonating another 50 

falsely representing authority from another 51 

uberrimae fidei contracts 60 

for insurance 60 

of infants permitted by statute 113 

of infants in fulfillment of legal duty 114 

liability of infant for torts arising out of contract.. 115 
effect of insanity on .•. 119 
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validity of: law governing 191 

contingent: options 218 

of indemnity 252 

of employment 256 

for sale of real property 259 

agreement to procure from government • • 164 

to secure legislative action 164 

form of 229 

of record 230 

under seal 233 

substituted contract 413, 415 

delivery of essential 240 

delivery of in escrow 241 

absence of seal does not invalidate 242 

when required to be in writing 244 

construction of 354-383 

discharge of- 

by operation of law 384-409 

by agreement 410-417 

by performance 418—439 

by breach 440-481 

(See "Agreement") 

Contracts conditional upon personal satisfaction 

classified 434 

involving personal taste 435 

for work and labor 436 

for sale of goods • • 437 

approval by third persons - 438 

building contract 439 

Convicts 

capacity to contract 135 

Copyright 

assignment of, must be in writing 244 

Corporations 

ultra vires contracts •• 87 

Counter proposition: effect on acceptance 26 

Court of Claims 

United States 85 

State of New York 85 

Courts 

agreement to oust of jurisdiction 165, 168 

of claims 85 

Creditors 

composition with 216 
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Crime 

agreement to commit ; 157 

agreement compounding 166 

Crops 

parol reservation of 269 

Dealer's talk 63e 

Death 

of offerer: effect of 31 

Debt 

part payment in satisfaction of 203 

gift of from creditor to debtor 203 

promise to answer for, of another 250 

Decedent's estates 

assignment of interest in 244 

Defense 

of statute of Frauds 291 

Definiteness 

of offer 20 

of quality and price 22 

Definition of 

contract 1 

agreement 2 

obligation 3 

quasi contract 3 

mistake 41 

misrepresentation 55 

duress 11 

undue influence 74 

insanity 116 

alien 131 

alien enemy 132, 134 

subject matter of contract 136 

wager •. . 148 

public policy 158 

consideration «. . 192 

informal contract 229 

formal contract 229 

judgment 231 

recognizance 232 

void contract 7 

voidable contract 8 

unenforceable contract 9 

Delivery 

of contract essential / . . . 240 
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in escrow * 241 

to common carrier • 283 

Dentist 

license required • 142 

Disaffirmance 

by infant 94 

how question may arise 106 

Discharge in bankruptcy 

new promise after 198 

must be in writing 244 

•discharges contract -. 409 

Discharge of contract 

by operation of law 384-409 

by agreement 410-417 

by performance 418-439 

by breach 440-^^1 

Discharge of contract by agreement 

forms of discharge by agreement 410 

rescission ; abandonment 411 

substituted contract , 413 

novation 414 

form of substituted agreement •. 415 

discharge of negotiable instrument 412 

provisions for discharge 416 

option sales • 417 

Discharge of contract by breach 

nature of breach 440 

effect of breach 441 

rights of party discharged by breach.. 442 

modes of • • 443 

renunciation 

before performance is due 444 

what constitutes 445 

in course of performance 446 

impossibility before performance due- • .* 447 

impossibility in course of performance. . . .r 448 

failure in performance 

relation of promises 449 

indepenident and dependent promises 449 

waiver of condition precedent 450 

entire and divisible contract 

defined 451 

general rules for determining 452 

illustrative cases. • 452 

right to rescind .' 453 

instalment delivery and payment 454 
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federal and New York common law rule 455 

New York statutory rule 456 

failure to pay instalment when due 457 

one action for breach 458 

waiver of default 459 

no time fixed for payment* 460 

incompletf performance of entire contract 461 

general rule as to recovery 461 

exceptions to general rule 

subsidiary promises 462 

benefits conferred 463 

substantial performance 464 

contract to repair building or chattel 465 

contract of employment 466 

recovery on quantum meruit 467 

employee rightfully discharged 468 

employee wrongfully discharged 469 

measure of damage -. 470 

offer of reinstatement 471 

implied renewal of contract 472 

sale of goods 

defective delivery 473 

New York common law rule 473 

New York statutory rule 474 

abandonment of contract after part payment 475 
sale of land 

right to recover payments 476 

Discharge of contract by operation of law 

modes of discharge generally 384 

modes of discharge by operation of law 385 

impossibility of performance 386-402 

objective 387 

physical 388 

legal 389 

subjective 390 

subsequent : general rule 391 

illustrations 391 , 

by strikes 392 

duty imposed by law 393 

implied conditions or exceptions 394 

classification of , 395 

continued existence of the law in force at time 

contract was made 395-398 

of our own state or country 396 
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of foreign state or country 398 

continued existence of specific thing or con- 
dition 399 

illustrations 399 

covenant to repair building or chattel 400 

health and life 401 

illness of employee 402 

imprisonment 397 

merger 403 

alteration of instruments 404-407 

effect of material alteration 405 

on mortgage when note altered 406 

on negotiable instrument 407 

lost instrument . . » 408 

discharge in bankruptcy 409 

Discharge of contract by performance 

in general 418 

payment 419-425 

place of 419 

in money 420 

by promissory note 421 

by check 422 

by note, check or draft of third person 423 

application of 424, 425 

by the parties 424 

by law 425 

tender 426-431 

what is 426 

tender of goods 426 

tender of money. ; 427 

effect of tender 428 

duty to make change 429 

legal: by what moneys made 430 

waiver of 431 

substantial performance 432-433 

sufficiency of performance 432 

building contracts 433 

contracts conditioned upon personal satisfaction 434-439 

classified 434 

involving personal taste 435 

for work and labor 436 

for sale of goods 437 

approval of third persons 438 

building contract: architect's certificate 439 
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Discharge of right of action 

modes of 482 

by consent of parties 483—486 

release 484 

accord and satisfaction 485 

liquidated and unliquidated amounts 486 

by judgment of court 487 

by arbitration and award 488 

by lapse of time 489 

statute of limitatons 489 

Doctor 

undue influence: presumption of 79 

license required 142 

Draft 

acceptance of must be in writing 244 

Drunken person 

contracts with 126 

ratification of 127 

for necessities • . . 128 

Duress 

definition of 65 

two kinds at common law 66 

per minas . . . . i 67 

of imprisonment 68 

of goods 69 

by whom 70 

against whom 71 

effect of 12 

waiver of: what constitutes : effect 73 

Easement 

in lanid , 264 

Editorial guaranty of advertisers 19 

Elements of contract 10 

Emancipation • 

of infant: effect of 89 

Employer 

agreement relieving of negligence 160 

Employment 

restricting contract of 176 

disclosing trade secrets 177 

contract of 256 

effect of part performance 292 

Entire and divisible contracts 

defined 451 

general rules for determining 452 
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illustrative cases 452 

right to rescind 453 

instalment delivery and payment 454 

federal and New York common law rule 455 

New York statutory rule 456 

failure to pay instalment when due 457 

one action for breach ' 458 

waiver of default . s 459 

no time fixed for payment 460 

incomplete performance of entire contract 451 

general rule as to recovery 461 

exceptions to general rule 462-476 

Estoppel 

created by seal 236 

Exceptions 

to rule requiring consideration 195 

Executed and executory contracts 

definition of 4 

failure of consideration 226 

effect of seal on 237 

Executor 

promise of, under statute of frauds 249 

Existence of subject matter: mistake as to 52a 

Extension 

of time of payment , 201 

Express and implied contracts 

definition of 6 

Failure of consideration 221b 

defective title or non-existence of personalty........ 222 

contract to convey realty 223 

by promisee's own act 224 

by promisor's own act: not failure 225 

from accidental and unforseen causes 226 

executory contract 226 

executed contract 226 

total: effect of 227 

partial: effect of 228 

Failure of performance 

relations of promises 449 

independent and dependent proniises. 449 

waiver of condition precedent. 450 

False representation 63b 

Falsely impersonating another: effect on contract 50 

Falsely representing authority from another. .......... 51 
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Fiduciary or confidential relations 60 

presumption of undue influence from 76 

Forbearance 

to do what one cannot legally do 207 

to exercise a legal right 211 

to sue 212 

honest belief as to right of action 213 

agreement may be express or implied 214 

Foreign representatives 

immune from prosecution 86 

Foreign states and sovereigns 

capacity to contract 86 

Form of contract 

classification 229 

informal 229 

formal 229 

of record 230 

judgments 231 

recognizances 232 

under seal 233 

how seal made 234 

adopting seal previously a/fixed 235 

effect of 

estoppel 236 

presumption of consideration 237 

merger : how effected 238 

as affecting limitations 239 

delivery essential 240 

not invalid if seal lacking 242 

when required to be in writing 244 

effect of statute of frauds 244 

Fraud 

differs from misrepresentation 57 

nature of 62 

definition of, difficult 62 

definition of 63 

elements or essential features 63 

representation must be material 63a 

representation must be false 63b 

representation must relate to fact 63c 

representation must be known to be false, etc. . . 63d 
representation must be made with intent that 

other party act upon it 63c 

other party must rely on the representation and 
be deceived and damaged 63f 
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party must be both deceived and damaged 63f 

remedies for 64 

what must be alleged and proved 64 

defrauding public or third persons 159 

creditors 159 

libelous book 159 

statute of frauds 245 et seq. 

Fructus 

industriales 267 

naturales 268 

Gambling or wagering contracts 

general nature of 148 

definition of 148 

legal at common law 149 

void by statute in New York, etc 150 

property may be recovered 150 

•disguised as future sales 151 

optional contracts and stock transactions 152 

Gift 

or loan 47 

of debt from creditor to debtor 203 

Good consideration 

upon what founded 210 

Government 

agreement to procure contract with 164 

Grammar 366 

Guaranty 

of advertisers by editor 19 

of payment of note not required to be in writing. .. . 253 

Guardian and ward 

contracts between 60 

undue influence: presumption of 79 

Holding the offer open : agreement 29 

Holidays 

Sunday: effect on contracts 144 

other than Sunday: same 147 

Husband and wife 

agreements restraining marriage 172 

separation agreements 173 

agreements to restore relationship 173 

marriage brokerage contracts 174 

Identity 

mistake as to person with whom contract made . , . . 48 

right of party to determine with whom to contract . . 49 

of subject matter: mistake as to 52b 
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Illegality: effect of upon contracts 

generally 180 

one promise for one consideration 181 

one promise for several considerations 182 

several promises for one consideration 183 

several promises for several considerations 184 

object unlawful but intention innocent 185 

object innocent but intention, unlawful 186 

rule in New York and in other states 186 

pari delicto : relief of party in 187 

pari delicto: relief to party not in 188 

malum prohibitum and malum in se 189 

locus poenitentiae 190 

law governing validity of contracts , . 191 

Immoral purposes 

void agreements 163 

Implied contract 

definition of 6 

how created 13 

Implied revocation of offer 30 

Impossibility of performance 386-402 

Indefiniteness 

of offer 20 

of quantity and price 22 

Indemnity contracts 252 

Infants 

capacity to contract ; ^ 88 

who are infants 88 

in New York 88 

age of consent for marriage 88 

at what age may bequeath personalty 88 

apprentice : power to bind as 88 

emancipation : effect of 89 

contracts of 90 

cannot appoint agent or execute power of attorney in 

New York 90 

defense of infancy: available only to them 91 

contracts of 

ratification and disaffirmance 92 

when infant can ratify 93 

when infant can disaffirm 94 

after majority 95 

time within which to disaffirm 96 

when disaffirmance necessary 97 
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when ratification necessary 98 

what constitutes disaffirmance 99 

what constitutes ratification lOQ 

extent of : 101 

effect of ratification 102 

effect of disaffirmance 103 

knowledge of rights 104 

defense of infancy 105 

how question of disaffirmance may arise... ••• 106 
executory contract unperformed by infant and 

adult 106a 

contract executed by infant only 106b 

contract executed by adult only 106c 

contract executed by adult and infant ..106d 

contract involving real property 106 

no liability where voidable contract remains 

executory 107 

valid contracts of infants 108 

contracts for necessaries 109 

what are necessaries ITO 

what are not necessaries Ill 

contracts expressly permitted by statute 112 

contracts for support or burial of any member 

of infant's family 113 

contracts in fulfillment of legal duty 114 

liability for torts arising out of contract 115 

false representation as to age not actionable... 115 
Injunction and specific performance 

when remedies may be had 477 

contract for sale of real property 478 

contract for sale of personal property 479 

contract for personal service 480 

contract in restraint of trade 481 

Innkeepers 

special agreement reliability 244 

Insane persons 

definition of insanity 116 

partial derangements 117 

lucid intervals ; . . . . 118 

effect of insanity on contracts 119 

avoidance of contracts 120 

ratification of contracts 121 

contracts for necessaries 122 

void contracts 123 

torts of 124 
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burden of proof as to good faith 12S 

Insanity 

of offerer: effect of 31 

Insurance 

contracts of 60 

Interpretation and construction defined 35S 

Joint, several, and joint and several contracts 

(see "Several, joint, and joint and several contracts") 
Judgments 

are contracts of record 231: 

Justice 

agreements obstructing 16S 

Lapse of time 

effect of upon contract 489* 

statute of limitations 489* 

Lease 

of premises for immoral purposes void 165 

as effected by statute of frauds 258- 

Legislative action 

agreement to secure 164- 

Legality of subject matter 

definition of subject matter 136 

as element of contract 136 

classification of illegal agreements 137 

agreements in violation of statutes 13S 

illegal but not necessarily void T39 

when void ; 139" 

expressly prohibited: effect 140 

impliedly prohibited: effect 141 

intention of legislature 141 

where penalty is for revenue 141 

where license required 142 

regulating dealings in articles of commerce.. 143 

Sunday laws 144 

Sunday newspapers 145 

barbering on Sunday 146 

Letterheads, billheads, etc 364^ 

License 

required by statute, to engage in certain professions, 

trades or business 142 

in land 264 

Lien 

of attorney 171 

Limitations: bar of 

new promise after 198. 
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must be in writing «• 244 

form of contract as effecting 239 

Litigation 

agreements encouraging 165 

Loan or gift 47 

Lobbying contract 164 

Locus poenitentiae 190 

Lost instrument 408 

Lucid intervals 118 

Lunatics 

capacity to contract 84 

Mail 

contracts by 35 

Maintenance and champerty 

agreements encoura£fing 165 

Malum in se 189 

Malum prohibitum 189 

Manure 

is real property 263 

Marriage 

obligations of » 3 

infants: age of consent for 88 

agreement restraining 172 

separation agreement 173 

brokerage contract 174 

certain forms of contract of, must be in writing 244 

agreement in consideration of: when writing 

necessary 254 

agreement to marry 257 

Married women 

capacity to contract same as feme sole 130 

Material representation 63a 

Memorandum or note under Statute of Frauds 286 

Mental weakness 90 

Merger 

how effected 238 

discharge by 403 

Misrepresentation 

defined 55 

differs from mistake 56 

differs from fraud 57 

differs from condition or warranty 58 

remedies for 59, 61 

uberrimae fidci contracts 60 
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Mistake 

in transmission of offer by telegraph 38 

relating to formation of contract 40 

defined 41 

operative cases : contract void 42 

nature of transaction 43 

signing contract before reading it 44 

general rule 45 

negotiable instruments 46 

gift or loan 47 

as to person with whom agreement is made 48 

right of party to determine with whom to contract. . 49 
where contract made with one falsely impersonating 

another 50 

falsely representing authority from another 51 

as to subject matter 

existence of 52a 

identity of 52b 

nature and quality of 52c 

quantity of 52d 

price of 52e 

ownership of 52f 

remedies for mistake 

at common law 53 

in equity 54 

differs from misrepresentation 56 

Monopoly 178 

Morals 

agreements contrary to good 163 

Motive contrasted with consideration 194 

Majority: new promise after 198c 

Mutuality of assent 39 

capacity of parties 84 

Nature and quality of subject matter: mistake as to..** 52c 
Necessaries 

infants' contracts for^ 109 

what are necessaries 110 

what are not necessaries Ill 

drunken persons, contract for 128 

Necessity of consideration 193 

Necessity and distress 81 

Negotiable and non-negotiable * paper 

assignment of * 320 

negotiable instruments 46 

Negotiable instrimients 46 
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guaranty of payment of note 253 

discharge of 412 

assignment of 320 

Note or memorandum under Statute of Frauds 

form of 286 

contents of \ 287 

brevity of form of: illustration 288 

when agreement may be signed 289 

effect of non-compliance with statute 290 

pleading statute as defense < 291 

effect of part performance of employment contracts 292 
effect of part performance of contracts relating to 
land 293 

Notice 

of assignment 318 

of salary 319 

of non-negotiable or negotiable paper 320 

Novation 414 

Obligation 

definition of 3 

kinds of 3 

arising from tort 3 

created by marriage ; 3 

to pay damages for breach of contract 3 

ex contractu and ex delicto 3 

arising by agreement 3 

arising by operation of law 3 

Offer and acceptance . 

an element of contract 10 

how originated 10a 

offer and promise distinguished 11 

offer and intention distinguished 12 

rules governing 13-38 

by conduct 13 

services rendered as gratuity 13 — 17 

communication of offer 14 

offer of reward 15 

necessity of intention to create legal obligation.... 17 

acceptance ordinarily a question for jury 16 

acceptance may be question for court 16 

imposing new rights 17 

distinction between offers and preliminary negotia- 
tions „ 18 

editorial guaranty of advertisers 19 

offer must be definite 20 
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agreement to agree 21 

offer: definiteness as to quantity and price 22 

option 22 

offer to deliver what may be needed 23 

intention to reduce contract to writing 24 

acceptance must be absolute 25 

effect of counter proposition 26 

revocation of offer 27 

reasonable time to accept offer 28 

agreement to hold offer open 29 

effect of death or insanity of offerer 31 

public offers : acceptance of 32 

same : revocation of 23 

acceptance irrevocable 34 

contracts by correspondence 35 

mode of acceptance 17, 35 

offer requiring receipt of acceptance 36 

mistake in transmission of offer by telegraph 38 

mistake relating" to formation of contract 40 

Operation of contract 

limits of the contractual relation 294 

imposing liabilities upon third persons 

general rule 295 

contract may impose duty on third person 296 

New York rule 297 

inducing breach of marriage contracts 298 

inducing breach of employment contracts 299 

conferring rights on third persons 

general rule 300 

American doctrine 301 

Massachusetts' rule 302 

New York rule 303 

limitations on: Lawrence v. Fox 303 

contract must be for benefit of third person 304 
promisee must owe legal duty to third 

person * 305 

recapitulation: right of third person to sue.... 306 
applications of the rule 

mortgages 307 

partnership 307 

corporation 307 

bailments 307 

where agent acts for undisclosed principal 308 

assignments 308 

sealed instruments 309 
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effect of adoption of contract by third person.. 310 

promisee's right to sue for third person 311 

Option 22 

contingent contract 218 

Option sales 417 

Ownership : mistake as to 52f 

Parent and child 

contracts between 60 

parental relations an inclusive term 11 

gifts from parent to child 78 

Parental relations 

contracts between parent and child 60 

an inclusive term 11 

gifts from parent to child 78 

Pari delicto: relief of party 187, 188 

Parol evidence rule 360 — 363 

Partial derangement 117 

Parties : capacity of 84 — 135 

(See "Capacity of parties'*) 

Past consideration : moral obligation 197 

exceptions 198 

new promise after bar limitations 198a 

new promise after discharge in bankruptcy 198b 

new promise after majority 198c 

waiving benefit of rules of law 198d 

act performed at request of promisor 198e 

voluntarily doing what another was legally bound 

to do 198f 

Patent: assignment of 244 

Patient and doctor 

undue influence: presumption of 79 

Pawnbroker 

license required 142 

rate of interest of 154 

Payment 

extension of time of 201 

in part to satisfy existing debt 203 

place of 419 

in money 420 

by promissory note 421 

by check 422 

by note, check or draft of third person 423 

application of 424, 425 

by the parties 424 

by law 425 
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Penalties and liquidated damages 377 — ^383 

Performance 

of legal obligation 200 

of public duty imposed bylaw 205 

of private duty imposed by law 206 

of promise impossible 208, 386—402 

Personal loan association : rate of interest 154 

Physician 

undue influence: presumption of 79 

license required 142 

Plumber: license required. 142 

Presumption 

. of undue influence Id 

of consideration 237 

Price of subject matter: mistake t 52e 

Principal and agent 

contracts between 60 

undue influence: presumption of 82 

acts of agent in behalf of undisclosed principal 308 

Printed and written matter 365 

Products of soil : 266 

f ructus industriales 267 

fructus naturales 268 

parol reservation of crops 269 

Promise 

new, after bar of limitations 198a 

new, after discharge in bankruptcy 198b 

new, after majority 198c 

to third person to perform existing contract 202 

vague and uncertain 209 

mutual 217 

voluntary subscription 219 

to pay outlawed debt 244 

to pay debt discharged in bankruptcy 244 

to convey or assign trust in personalty 244 

by executor or administrator under statute of frauds 248 

to answer for debt, etc., of another 250 

made for benefit of promisor 251 

Promissory notes 

payable on demand: $5000 and upwards: rate of 
interest 154 

Property 

value or amount of: when affected by statute of frauds 277 
acceptance and receipt of, as affected by statute of 
frauds 278 
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Public officials : salaries and fees 316 

Public policy: definition of 158 

Public service : agreements injuring 164 

Puffer at auction sale 63c, 159 

Punctuation 367 

Quantity of subject matter: mistake as to 52d 

Quasi contract : definition of 3 

capacity of parties 84 

Ratification 

when duress waived 73 

by infant 93 

by insane person 121 

by drunken person 127 

Reading contract : effect of failure 44 

Real property 

contract for sale of must be in writing 259 

interest in defined 260 

sale of standing timber: contract for 261 

contract to devise • 262 

manure 263 

license and easement 264 

agreement to remove building on 265 

products of soil 266 

contracts involving: effect of part performance 293 

Reality of consent 39 — 54 

(See "Consent") 
Remedies 

for mistake 53, 54 

for misrepresentation 59, 61 

for fraud 64 

for undue influence 74 

Removal of building 

contract for 265 

Renunciation of contract 

before performance is due 444 

what constitutes 445 

in course of performance 446 

impossibility of performance 447, 448 

Reasonable time 

offer and acceptance 28 

Rescission of contract 64 

limitations on right of 64 

return of consideration 64 

exceptions 64 

discharges contract 411 
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Recognizances 

are contracts of record 230 

definition of 232 

Release 

to joint debtors 342, 349 

to joint tort-feasors 344 

to joint and several debtors 348 

as discharge of contract 484 

general release 484 

Representation 

must be material 63a 

must be fabe 63b 

actually false 63(1) 

active or artful concealment 63(2) 

suppression of truth 63(3) 

must relate to a fact 63c 

must be known to be false, etc 63d 

must be made with intent that other party act upon it 63e 
other party must rely on, and be both deceived and 
damaged 63f 

Representatives 

of foreign states immune from prosecution 86 

Restraint of trade: contracts in 

assignability of 331 

injunction and specific performance 481 

Revocation of offer 25 

effect of death or insanity 31 

public offers 33 

Rewards 5, 10, 15, 32 

Salary: assignment of 316, 318, 319 

Sale 

of goods or choses in action 270 — ^285 

option sale 417 

School teacher 

license required 142 

Seal 

effect of 193, 236—242 

contracts under 233 

how may be made 234 

adoption of, where previously afHxed 235 

estoppel created by 236 

as evidence of consideration 237 

absence of, does not invalidate contract 242 

right of third person to sue on sealed instrument. . . . 309 

Sealed instrument: right of third person to sue on 309 
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Separation agreements 173 

Several, joint, and joint and several contracts 

classification of ^^7 

one promisor, one promisee 338 

two or more independent promisors 339 

joint promisors 340 

survivorship of 341 

New York rule 341 

release of 342 

payment by one 343 

joint tort-feasors : release of 344 

contribution by joint promisors 345 

joint and several promisors 346 

survivorship 347 

release of • • • ^^ 

joint promisees 349 

survivorship of •• 350 

release of 351 

joint or several promisees 352 

several contracts 353 

Sovereigns: foreigfn 

capacity to contract 86 

Specific performance and injunction 477 — 481 

when remedies may be had 477 

contract for sale of real property 478 

contract for sale of personal property 479 

contract for personal service 480 

contract in restraint of trade 481 

Spendthrifts : power to contract 129 

States : foreign : capacity to contract 86 

States of United States 

capacity of State to contract 85 

Statute 

certain contracts required to be in writing by... 243 — 293 
Statute of frauds 

origin and history 245 

in New York State: requirements of 248, 270 

promise by executor or administrator 249 

promise to answer for debt, etc., of another 250 

when original or collateral 250 

promise made for benefit of promisor 251 

indemnity contracts > 252 

guaranty of payment of note 253 

agreement in consideration of marriage 254 

agreement not to be performed within one year. . 255 
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contracts of employment 256 

agreement to marry. . • 257 

lease 258 

contract for sale of real property 259 

interest in real property defined 260 

sale of standing timber 261 

to devise 262 

manure 263 

license and easement 264 

agreement to remove building 265 

products of soil 266—269 

sale of goods or choses in action 270 — ^285 

in New York State: personal property law. . . . 270 

Auction sale 271 

New York statutory provisions 272 

nature of contract 273 

subject matter of sale. 274 

contract for work and labor 275 

under New York statute 276 

amount or value of property 277 

acceptance and receipt of property 278 

mutuality of 279 

time of 280 

constructive or symbolical 281 

is usually a question of fact 282 

delivery to common carrier 283 

part payment — when 284 

auction sale 285 

note or memorandum required 286 — ^293 

form of.... 283 

illustration of brevity of 288 

contents of • . 287 

time when same may be signed 289 

effect or non-compliance with statute 290 

pleading statute as -defense 291 

employment contracts: part performance. . . . 292 

realty contracts : part performance 293 

Statutory rights : waiver of 161, 162 

Subject matter of contract 

mistake as to 52 

existence 52a 

identity 52b 

nature and quality 52c 

quantity 52d 

price 52e 
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ownership 52f 

legality • 136—179 

Substantial performance 

sufficiency of performance 432 

building contracts 433 

Substituted contract 413, 415 

Sunday 

contracts violating Sunday laws 144 

Sunday newspapers 145 

barbering on Sunday • • • 146 

holidays other than 147 

Sunday laws 144—146 

Sunday newspapers 145 

Suppression or concealment of truth 63b 

Survivorship of contractual rights 341, 347, 350 

Telegraph : contracts by ^7, 38 

Tender 

what is 426 

of goods 426 

of money 427 

effect of 428 

duty to make change 429 

legal; by what moneys made 430 

waiver of 431 

Time 

reasonable 28 

extension of time of payment 201 

of performance of contract 370 — ^376 

when of essence of contract 370, 375 

performance of contract within reasonable time 371 

employment contracts : time not fixed 372 

fixed by extrinsic act • 373 

Tort : obligation arising from 3 

infant's liability for, arising out of contract 115 

insane persons : liability for 124 

assignability of 315 

Trade 

agreements in restraint of 175, 179 

Trustee and beneficiary 

contracts between 60 

undue influence: presumption of 79 

Uberrimae fidei contracts 60 

Ultra vires contracts 87 

Unconscious persons: capacity to contract 84 

Undertaker : license required 142 
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Undisclosed principal : acts of agent of 308 

Undue influence 

definition of 74 

effect of 74 

of what it consists 75 

presumption of Id 

parental relations: meaning of 11 

relationship of parties 11 

antenuptial agreements 11 

gfifts from parent to child 78 

mental weakness 80 

necessities and distress 81 

where no presumption of exists 82 

effect of 83 

Unenforceable contract 9 

Unilateral contract: definition of 5 

United States 

capacity to contract 85 

Unliquidated claim 

accord and satisfaction of 204 

Unreal considerations ■ 196 — 210 

past consideration : moral obligation 197 

exceptions 198 

new promise after bar of limitations 198a 

new promise after discharge in bankruptcy 198b 

new promise after majority 198c 

waiving benefit of rules of law 198d 

act performed at request of promisor 198e 

voluntarily doing what another was legally 

bound to do 198f 

performance of legal obligation 199, 200 

extending time of payment 201 

promise to third person to perform existing 

contract 202 

part payment in satisfaction of debt 203 

gift of debt by creditor to debtor 203 

unliquidated claim: accord and satisfaction.. . . 204 

performance of public duty imposed by law 205 

performance of private duty imposed by law. • 206 
forbearance to do what one cannot legally do. . 207 

performance of promise impossible 208 

vague and uncertain promise 209 

"good" consideration: upon what founded...; 210 

Usurious contracts 153 

void 154 
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rate of interest of pawnbrokers 154 

rate of interest of banks 154 

rate of interest of personal loan association 154 

rate of interest of demand notes of $5000 and upwards 154 
corporations and joint stock companies may not 

interpose defense of usury 154 

nor can their indorsers and guarantors or sureties 154 

compound interest 155 

usury a crime 156 

defense of usury is personal to borrower 319 

Usury 

(See "Usurious contracts") 

Validity of contracts : law governing 191 

Valuable consideration 

forbearance to exercise a legal right 211 

forbearance to sue 210 

honest belief as to right of action 213 

agreement to forbear may be express or implied 214 

compromise of claim 215 

composition with creditors 216 

mutual promises 217 

contingent contracts : options 218 

mutual promises: voluntary subscriptions 219 

adequacy of: in law 220 

same: where value fixed by law 221 

same: in equity 221a 

failure of .221b 

defective title or non-existence of personal 

property 222 

contract to convey land 223 

by promisee's own act 224 

by promisor's own act: not failure of con- 
sideration 225 

from accidental of unforeseen causes 226 

executory contract 226 

executed contract 226 

cflFect of total failure of consideration 227 

effect of partial failure of consideration 228 

Value of property 

of what amount to be affected by statute of frauds . . . 277 
Void and voidable contracts 

definition of 7 

gift or loan 47 

mistake as to person with whom contract made 48 

right of party to determine with whom to contract. . . 49 
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contract made with one falsely impersonating another 50 

falsely representing authority from another 51 

mistake as to subject matter 52 

fraud: eflFect of 64 

duress : eflFect of 12 

contracts of infants 90 

Voluntarily doing what another was bound to do 198f 

Wagering or gambling contracts 148 — 152 

Waiver of benefit of rules of law 198d 

War: eflFect on contracts 132 — 134 

Ward and guardian 

contracts between 60 

Warranty or condition 

diflFers from misrepresentation 58 

Work and labor 

contract for: as aflFected by statute of frauds 275 

under present New York statute 276 

Writing 

intention to reduce contracts to 24 

under common law contracts not required to be in. . . .243 

by statute certain contracts must be in 244 

contracts required to be in 243 — 293 

(See "Statute of Frauds") 
Written and printed matter .^ 365 
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